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I.

ESSENTIAL REFERENCE TOOLS
A.

Family Law Article

B.

Courts & Judicial Proceedings Article

C.
D.

Maryland Rules - Volumes 1 & 2
John F. Fader, JH & Richard J. Gilbert, MARYLAND FAMILY LAW

E.

MARYLAND DIVORCE AND SEPARATION LAW (Daniel F. Thomas

F.

Paul V. Niemeyer Et Al., MARYLAND RULES COMMENTARY

G.

Maryland Family Law Monthly, The Daily Record Company. Annual

(Lexis Publishing, 3"1 ed. 2000)

ed., MICPEL 8th ed. 2003)

(Lexis Publishing, 3rf ed. 2003)

subscription price $275 without the monthly supplement, or $350 with the
monthly supplement
H.

Maryland Appellate Court Opinions:

www.courts.state.md.us/opinions.html
1995 to present; FREE!

I.

Maryland Legislation:
www.mlis.state.md.us/

Maryland General Assembly Homepage; FREE!
J.

FAMILY LAW UPDATE presented annually for BAMC by Jeffrey N.
Greenblatt, Esquire

H.

PROFESSIONAL DEVELOPMENT/GOALS

m.

PLEADINGS (p. 78VSCHEDULING CONFERENCES
Common mistakes:

> Failure to ask for certain relief

>■ Failure to double-check Scheduling Order for accuracy
> Failure to conform pleadings to requested relief
IV.

FINANCIAL STATEMENTS: R. 9-202 (e) & (f): R. 9-203

A.

Applicable Rules:

>

Rule 9-202(e)- Spousal support. "If spousal support is claimed by
a party and either party alleges that no agreement regarding

support exists, each party shall file a current financial statement in
substantially the form set forth in Rule 9-203(a). The statement
shall be filed with the party's pleading making or responding to the

claim. If the claim or the denial of an agreement is made in an
answer, the other party shall file a financial statement within 15
days after service of the answer."
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>

R.9-202(f) - Child support. "If establishment or modification of
child support is claimed by a party, each party shall file a current
financial statement under affidavit. The statement shall be filed
with the party's pleading making or responding to the claim. If the

establishment or modification of child support in accordance with
the guidelines set forth in Code, Family Law Article, §§12-201 12-204 is the only support issue in the action and no party claims
an amount of support outside of the guidelines, the required
financial statement shall be in substantially the form set forth in
Rule 9-203(b). Otherwise, the statement shall be in substantially
the form set forth in Rule 9-203 (a)."
>

Rule 9-203(c) Amendment to financial statement. "If there has
been a material change in the information furnished by a party in a
financial statement filed pursuant to Rule 9-202, the party shall file
an amended statement and serve a copy on the other party at least
ten days before the scheduled trial date or by any earlier date fixed
by the court."

B.

Preparation/Use/Cross-Examination, pp. 114-126
Credibility important - reasonable, realistic, accurate

C.

File timely - w/ pleadings, at Scheduling Conference, per
Scheduling Order, etc. - Beware Sanctions!

D.

Make corrections, even if hand-written, before offering exhibit
(Testifying fair & accurate, then modifying by testimony is problematic,
and exhibit no longer accurate)

E. Beck V. Beck, 112 Md. App. 197,684 A.2d 878 (1996), cert, denied, 344
Md. 717, 690 A.2d 523 (1997): The facts and averments as to the
properties made in the statements required by Rule 9-203 and 9-207
constitute judicial admissions and maybe considered as evidence without
the necessity for the formal introduction at trial of these documents.

V.

JOINT MARITAL PROPERTY STATEMENT; R. 9-207 & COURT ORDER
A.

Rule 9-207

B.

Court Order & Scheduling Order

C.

Circuit Court for Montgomery County Policy concerning Joint Marital
Property Statements:
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Notice that has been on Master's office bulletin board for more than 4 years:

"NOTICE!! Beginning January 1,2000: Failure to timely file a Joint Marital
Property Statement in accordance with Rule 9-207 will result in attorneys and
their clients being referred from the Settlement/Pre Trial Conference to the
Administrative Judge, who will, in open court, consider the imposition of
monetary sanctions for noncompliance."

Memorandum from Administrative Judge dated January 17,2003:
"It has come to my attention that the problem with counsel not
filing the Joint Marital Property Statement pursuant to
Maryland Rule 9-207 still exists. In an effort to alleviate this
problem, I would like the Masters to institute the procedure
below.

If the Joint Marital Property Statement is not filed by the
Settlement Pre-Trial Conference:
1

Immediately refer counsel to my (or the designated

Administrative Judge) chambers or courtroom (consult with
Secretary)

-OR-

1

If you feel that circumstances warrant an extension to file
the statement, direct counsel to file statement no later than two
weeks from the Settlement Conference date. Your secretary

should confirm the filing by the new deadline. If statement is
not filed, advise the assigned Case Manager in writing, who
will bring the issue to my attention. Counsel should be advised
that noncompliance could result in the imposition of monetary
sanctions.
It is imperative that this procedure be implemented

consistently within the Masters office."
D.

What constitutes a "JOINT" Statement?

E.

Preparation Practice Tips

> Start draft when you prepare Financial Statement,
>

and make descriptions/values consistent
Compile back-up/supporting documents for each
item, e.g. Deed, certificate of title, Blue Book, bank
statement, investment statement, appraisal, etc.

>

Update your internal office draft regularly, indicating
on your 9-207 Statement the date of the bank

statement or supporting document you are using this is efficient in at least the following ways:
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S Highlights the most recent discovery you
have provided, so that you may make sure

you have provided appropriate supplemental
discovery

•S Highlights the most recent discovery you
have received, so that you may itemize and
pursue the deficiencies with opposing party
and/or through third party sources
S Organizes your trial exhibits, highlighting any
gaps in your proof, and making it easy to

copy trial exhibits and to organize your trial
presentation

S Helpful for preparing list of exhibits in
Pretrial Statement

•S May streamline any Request for Admission of
Facts/Genuineness of Documents you may
use

S Information is readily available for
Answering Interrogatories or providing
supplemental answers

S Asset Information is up to date for Financial
Statement preparation

S Saves time re deposition preparation
S Avoids last-minute trial preparation time
S

Builds client confidence
•S Trier of Facts notices/appreciates how
prepared you are!!

VI.

VII.

PENDENTE LITE

A.

Recommendations Case Sheet, p. 1

B.

Pendente Lite Financial Issues, p. 14

VOLUNTARY IMPOVERISHMENT

A.

Voluntary Impoverishment Recommendations Sheet, p. 32

B.

Cases, p. 37

C.

Practical aspects
1. Some underlying policies/competing concerns:

> Parents have an obligation to support their child, and to alter a
chosen lifestyle if necessary to enable that parent to meet his or her
support obligation

> Parent seeking alimony has responsibility to attempt to become
self-supporting

> Alimony pendente lite is intended to lessen, not create, hardship
2.
>

Do you really want to impute income in all situations?
E.g. Mom has custody, but not working, so no work-related
childcare
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If impute employment income to Mom, then Dad may be paying a
smaller % of greater amount of basic child support, and could
actually calculate to greater obligation, especially if you consider
work-related child care expense

Often, I'll run guidelines both ways to inform parties, avoid
exceptions

3.

Presenting case
a. Starts w/ preparation, discovery, game plan
b.

Opening statement

c.

Presentation

Don't merely say Voluntary Impoverishment doesn't apply
pendente lite - it does apply at all stages

i. Cover the factors in John O.
ii. Evidence of recent work history, qualifications, job
opportunities, efforts to obtain employment (were any jobs
declined/turned down?)

iii. Defending - show efforts, plan to become self-supporting,
etc.

iv. Vocational expert?
4.

Closing Argument

Be prepared to point to evidence proving it
5.

Recurring situations

i.

Homemaker throughout marriage preparing to re-enter job
market

ii. Retirement - early vs. regular retirement
iii. Part-time employed parent who could work
greater hours
iv. Starting own business
VIII.

MERITS

A.

Recommendations Case Sheet - Merits, p. 60

B.

Pleadings/Grounds for Divorce/Related Relief, p. 78

C.

Recommendations: Merits - Monetary Award, p. 94

D.

Recommendations: Merits - Alimony, p. 97

E.

Pretrial Statements, p. 101
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IX.

MISCELLANEOUS

A.

Trial Subpoena - Rule 2-510(d)
"Unless impracticable, a party shall make a good faith effort to cause a

trial or hearing subpoena to be served at least five days before the trial or
hearing."
B.
C.

Opening Statement: Waiver: Missed Opportunity to focus
Closing Argument:
What do exhibits show?

Could avoid some possible exceptions

E.g. if exhibit intended to show higher income, undisclosed asset, but
not brought to Master's attention, then Master's recommendation
might not deal w/ in manner you had hoped; thus, Exceptions filed,
which for first time put exhibit in context
D.

Evidence:

1.

Using Large Number of Exhibits Without Apparent Reason

e.g. Bank Statements - perhaps show higher deposits than income
claimed, but not enough foundation or explanation, and no hint
given in argument - so why were they presented??
e.g. Husband testifies his income in 2003 is $27K; Wife doesn't
dispute that during trial or in closing argument

Yet, Wife puts into evidence Husband's pay stubs - they show his
Year-To-Date income as of 12/17/03 to be >$32K, and his 2004
YTD statements are consistent with higher income. So, Master
finds higher income though not argued by either party.
2.

Summary Problem - R. 5-1006

Summaries: "The contents of voluminous writings, recordings or
photographs, otherwise admissible, which cannot conveniently be
examined in court may be presented in the form of a chart,
calculation, or other summary. The party intending to use such a
summary must give timely notice to all parties of the intention to
use the summary and shall make the summary and the originals or
duplicates from which the summary is compiled available for
inspection and copying by the other parties at a reasonable time
and place. The court may order that they be produced in court."
3.

USE OF ANSWERS TO INTERROGATORIES

Offering adverse party's entire A2I, when you really want only one
answer to be considered. E.g. you're interested in the Answer to an
• Income question, but you put all Answers in, including other side's
10 page version about all of the awful things your client did to
destroy the marriage!
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4.

FAILURE TO MOVE EXHIBITS

Before dismissing witness/closing case, double-check all exhibits
are in evidence

5.

Long drawn out examination about $$##, etc. without the Master
having available a copy of what you're talking about

6.

Provide copies of Exhibits such as Pay stubs, Financial Statements
to Judge/Master, so she/he may follow along & make notes

7.

Refreshing Recollection: How to do it
Note: Rule 5-612: Writing Or Other Item Used to Refresh Memory

"If, while testifying, a witness uses a writing or other item to
refresh memory, any party is entitled to inspect it, to examine the
witness about it, and to introduce in evidence those portions which
relate to the testimony of the witness for the limited purpose of
impeaching the witness as to whether the item in fact refreshes the
witness's recollection."

8.

Recorded Recollection

Rule 5-802.1 -Hearsay Exceptions - Prior Statements by Witness:
"The following statements previously made by a witness
who testifies at the trial or hearing and who is subject to crossexamination concerning the statement are not excluded by the
hearsay rule:
* * * *

(e) A statement that is in the form of a memorandum or

record concerning a matter about which the witness once had
knowledge but now has insufficient recollection to enable the
witness to testify fully and accurately, if the statement was made or
adopted by the witness when the matter was fresh in the witness's
memory and reflects that knowledge correctly. If admitted, the
statement may be read into evidence but the memorandum or
record may not itself be received as an exhibit unless offered by an
adverse party."
1.

a writing

2. made or adopted by witness when matter was fresh in memory
3. no present recollection by witness as to the matters sought to
be introduced

4. a "voucher of correctness" or statement that the witness is
certain that the information recorded was accurate at the time
5.
6.

9.

Failure to put in evidence of attorney's fees

10.

Court room conduct: Code of Civility
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made

If admitted, statement may be read into evidence
Writing may be received only if offered by adverse party
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RECOMMENDATIONS CASE SHEET (Pendente Lite)

Case No.

Scheduling Order -

, Plaintiff

Atty: _

.Defendant

Atty: _

(DE

Hearing Date -

-

.m. -

hours

Further hearing date(s):

Present:

Plaintifi7Counsel

Defendant/Counsel

; _

Testimony and other evidence received
Pendente Lite Issues:
1.

Alimony

2.

Child Support

3.

Attorneys Fees

4.

Suit Money

5.

Access

6.

Use/Possession

PL Cpl:_

_(DE.

DFCC:

_(DE

)Absolute/Limited; DF ANSWER:

)Absolute/Limited; PL ANSWER:.

Amended Pldgs: PL_
DF
DEFAULT:

(DE

) Abs/Ltd; ANSWER:_

(DE_

(DE

) Abs/Ltd: ANSWER:.

(DE_

(DE

)

FACTUAL FINDINGS & RECOMMENDATIONS
1.

D.O.M.-

2.

PL: age

3.

Children:

4.

Separated -

_(DE_

; DF: age

;

5.

1st Pldg requesting support filed:

6.

Residence

7.

Personal Jurisdiction

JSW/rec-pendentelite/051202/050204

moved out
_(DE_

8.

ALIMONY PENDENTE LITE: FL1 l-102(a) authorizes
The purpose of apendente lite alimony award is "to maintain the status quo of the parties so the
wife [or husband] would not suffer financial hardship" pending final resolution of the divorce
proceedings. If petitioner's "lack of financial resources prevented her from maintaining any
semblance ofher previous lifestyle," then her situation at time of separation would not be
considered "status quo." (Guarino) The parties' standard of living or lavish lifestyle is a
consideration in determining the "status quo" and prevention of "financial hardship". James,

supra. "Generally, temporary alimony is based primarily on considerations of the reasonable

needs of the recipient spouse, balanced against the other spouse's ability to pay."
Maynardv. Maynard, 42 Md.App. 47, 399 A.2d 900 (1979);

James v. James, 96 Md. App. 439,625 A.2d 381,386 (1993);
Guarino v. Guarino, 112 Md. App. 1,684 A.2d 23 (1996).
9.

Plaintiffs Income:
A. Employment:

Any Voluntary Impoverishment Considerations?

(Use "Recommendations: Voluntary Impoverishment," if necessary)

B. MONTHLY INCOME:

Plaintiffs Gross: $

(PL #

- PL FS d.

NOTE: SELF-EMPLOYMENT INCOME (FL 12-201( c)(2) & (g): "actual income" means gross receipts
minus ordinary and necessary expenses required to produce income. "Ordinary and necessary expenses"
does not include ... accelerated component of depreciation expenses .. .or any other business expenses
determined by the court to be inappropriate ....for purposes of calculating child support

Plaintiffs Net: $

(PL #

)

JSW/rec-pendentelite/051202/050204

X

10.

PLAINTIFF'S NEEDS:

Reasonable monthly needs: $_
GO THROUGH PL'S FS ITEM BY ITEM (PL #_

Net mo'ly inc. of $
less mo'ly needs of $
=$
Taking into account income tax to recipient, PL. need is $
ABILITY TO PAY $
mo. alimony needed by Defendant
11.

net
mo.;

DEFENDANT'S INCOME:
A. Employment:

Any Voluntary Impoverishment Considerations?

(Use "Recommendations: Voluntary Impoverishment,'' if necessary)

JSW/rec-pendentelite/051202/050204

B. DEFENDANT'S MONTHLY INCOME:

Defendant's GROSS: $

(DF #

- DF FS d.

NOTE: SELF-EMPLOYMENT INCOME (FL 12-201( c)(2) & (g): "actual income" means gross receipts
minus ordinary and necessary expenses required to produce income. "Ordinary and necessary expenses"
does not include ... accelerated component of depreciation expenses .. .or any other business expenses

determined by the court to be inappropriate ....for purposes of calculating child support

Defendant's NET: $

12.

(DF #

)

DEFENDANT'S NEEDS:
Reasonable monthly needs: $_

GO THROUGH DEF's FS ITEM BY ITEM (DF #_

NET MO'LY INCOME OF $

LESS $

=$

Taking into account income tax to recipient, DF. need is $
ABILITY TO PAY $
mo. alimony needed by Plaintiff
JSW/rec-pendentelite/051202/050204

net

mo.;

13.

CHILD SUPPORT (Sole vs. Shared Custody- Hand out Guidelines Wksheet)

Any preexisting reasonable child support obligations actually paid FL 12-201(d)(l) - other relationship. See Lacy v. Arvin, 140 Md. App. 412,
780 A.2d 1180(2001):

Any alimony obligations actually paid - other relationship - FL 12-201(d)(2):

Any alimony awarded this case - FL 12-204(a)(2)(i):

Health Insurance Premium -FL 12-201 (d)(3) - for actual cost of coverage of
parties' chUd(ren). Collins v. Collins, 144 Md. App. 395,798 A.2d 1155 (2002):

Work-Related Child Care - FL 12-204(g): "actual child care expenses

incurred on behalf of a child due to employment or job search of either
parent" Krikstan v. Krikstan, 90 Md. App. 462,601 A.2d 1127 (1992); Chimes v.
Michael, 131 Md. App. 271,748 A.2d 1065 (2000)

Extraordinary Medical Expenses -FL 12-204(h); defined FL 12-201(h):
Orthodontia/dental treatment:

Therapy/counseling - Lieberman v. Lieberman, 81 Md. App. 575,568 A.2d 1157(1990)

Chronic Health problem/asthma:

Other:

JSW/rec-pendentelite/051202/050204

Additional Expenses - FL 12-204(i):
School Expetises - Witt v. Ristaino, 118 Md. App. 155,701 A.2d 1227 (1997) re
private/parochial school expenses to meet "particular educational needs of the child"
Considerations:

1. Child's educational history, such as # of years at that particular school; need for
stability/continuity during parents' separation/divorce; premise that "the child should
receive the same proportion of parental income he or she would receive if the parents
lived together."

^___

2. Child's performance at the school, as it is often in child's best interest to remain at a
school in which he or she has been successful academically.

3. Family history, i.e. family tradition of attending particular school or whether other
family members currently attending the school. (May include review of family's religious
background and its importance to family unit, if the private school is religiously-oriented.

4. Whether parents made choice to send the children to the school prior to their divorce,
as intent of the parties pre-separation is instructive

5. Any particular factor that exists in specific case that might impact child's best interest

6. Parents' ability to pay for the schooling. Vital for court to consider whether a parent's
financial obligation would impair significantly his or her ability to support himself or
herself as well as support the child in his or her care.

Transportation ofchild between homes ofparents

Shared Custody defined: FL 12-201(i) - "each parent keeps the child or children

overnight for more than 35% of the year, and that both parents contribute to the expenses of
the child or children in addition to the payment of child support."

Split Custody: Tannehillv. Tannehill, 88 Md. App. 4, 591 A.2d 888 (1991)
JSWVrec-pendentelite/051202/050204

DEVIATION/DEPARTURE/Comments: if court finds application of Guidelines would
be "unjust or inappropriate" in a particular case, FL 12-202(a)(2)(v) requires: "written finding or
specific finding on the record stating the reasons for departing from the guidelines." Must state:
"A. the amount of child support that would have been required under the guidelines; B. how the

order varies from the guidelines; C. how the finding serves the best interests of the child; and D. in
cases in which items of value are conveyed instead of a portion of the support presumed under the
guidelines, the estimated value of the items conveyed." See Walsh v. Walsh, 333 Md. 492,635
A.2d 1340 (1994). See Horsley v. Radisi, 132 Md. App. 1,750 A.2d 692 (2000) re departure for
remedial tutoring, advanced programming, or training to enhance child's skills and development
in art, musicrathletics, etc.. {Note FL 2-202(a)(2) effect of the presence in either parent's
household of other children for whom that parent owes duty of support and expenses for whom
that parent is directly contributing}; {Child's receipt of Social Security Benefits does not result in

automatic credit or dollar for dollar set off against a parent's child support obligation. Drummond
v. State, 350 Md. 502, 516 (1998); Ley v. Forman, 144 Md. App. 658, 674,800 A.2d 1 (2002);
Anderson v. Anderson, 117 Md. App. 474, 483 (1997, vacated on other grounds, 349 Md. 204
(1998); Goshorn v. Goshorn, 154 MdApp. 194, 838 A.2d 1247 (2003)}

ABOVE GUIDELINES;

Where the parties' combined actual income exceeds $10,000 per month, the court may use its discretion in
setting the amount of child support F.L. §12-204(d). In Voishan v. Palma, ill Md. 318,331-32,609 A.2d
319,326(1992), the Court of Appeals held:

... the guidelines do establish a rebuttable presumption that the maximum support award
under the schedule is the minimum which should be awarded in cases above the schedule.
Beyond this the trial judge should examine the needs of the child in light of the parents'
resources and determine the amount of support necessary to ensure that the child's
standard of living does not suffer because of the parents' separation. Further, the judge
should give some consideration to the Income Shares method of proportioning the child
support obligation.

The Court of Special Appeals addressed the issue in Bagley v. Bagley, 98 Md. App. 18,632 A.2d 229
(1993). The Court of Special Appeals noted several significant considerations that limit and guide the trial
court's discretion: (1) the purpose of the Income Shares Model underlying the guidelines, i.e., maintain the
children at the same standard of living they would have enjoyed absent the parties' divorce; (2) the
financial circumstances of each party; (3) each party's station in life; (4) the age and physical condition of
the parties; (5) the costs of educating the child; (6) the need for consistency ofsupport awards; (7) the
maximum in the schedule is the minimum for combined incomes above the schedule; and (8) the results of
extrapolation from the schedule. Bagley, 98 Md. App. at 37,632 A.2d at 239 (1993). The chancellor must
determine if a child of a married couple living together as a family based on Dr. Bagley's income and
standard of living would go to summer camp, drive in a recreation vehicle, give generous gifts, have

adequate and modern furniture, vacation with relatives, etc. The chancellor should be cognizant that a

child's needs, like an adult's, increase proportionally with their opportunity to participate in educational,
cultural, and recreational activities. Moreover, each opportunity builds upon itself creating new
opportunities. The end result, theoretically, is a child whose opportunities to realize his/her potential have
not been diminished by divorce although the parent may incur greater expenses. Bagley, 98 Md. App. at 38.
ABOVE GUIDELINES CONSIDERATIONS/DETERMINATION:

JSW/rec-pendentelite/051202/050204
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14.

RETROACTIVE AWARD:

FL 11-106: "The court may award alimony for a period beginning from the filing of the pleading
that requests alimony."

FL 12-lOUaVl) "Unless the court finds from the evidence that the amount of the award will
produce an inequitable result, for an initial pleading that requests child support pendente lite, the
court shall award child support for a period from the filing of the pleading that requests child
support."

FL 12-104: "The court may not retroactively modify a child support award prior to the date of
the filing of the motion for modification."

1st Pldg requesting support filed:

15.

CREDITS DUE FOR DIRECT PAYMENTS

Recoupment: A parent who overpays child support does not have absolute right of
recoupment. Petitto v. Petitto, 147 Md. App. 280,808 A.2d 809 (2002); Rand v.
Rand, 40 Md. App. 550, 329 A.2d 1149 (1978)

16.

MISCELLANEOUS FINANCIAL CONSIDERATIONS

JSW/rec-pendentelite/051202/050204

17.

ATTORNEYS FEES/SUIT MONEY:
FL 7-107:
Divorce proceeding

FL 8-214:
Property Disposition in Annulment and Divorce proceeding
FL 11-110:
Alimony, alimony PL, alimony mod., alimony enforc. proceeding
"Reasonable and necessary expenses" incl. suit money; counsel fees; and costs
FL 12-103:

Proceeding for initial or mod. of custody, visitation, support, to
recover arrearages, enforce child support, custody or visitation

"costs and counsel fees that are just and proper under all the circumstances"
A.

the financial resources and financial needs of both parties
(FL 12-103, consideration:fmancial status & financial needs of each party)

B.

whether there was substantial justification for prosecuting or defending the
proceeding

C.

PlaintifCDefendant's attorneys fees in the amount of $_
are reasonable and necessary, and an award to PlaintiffTDefendant in the
amount of $
is appropriate

D.

{Alternative: Considering the parties' financial circumstances, attorneys

fees be deferred for determination at merits hearing}

JSW/rec-pendentelite/051202/050204

18.

ACCESS: "Best Interests"
Primary Parent:

Pre-separation involvement/relationship

Post-separation schedule/Current Schedule

Schedule proposed by Mother:

Schedule proposed by Father:

Any particular concerns/considerations (e.g transitional, drugs, child's age, etc):
(Note: any Supervised Visitation Issues?)

19.

USE AND POSSESSION:

JSW/rec-pendentelite/051202/050204
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RECOMMENDATIONS fPendente Lite)
fNOTE: If Immediate Order, state Extraordinary Circumstances)

A.

Alimony, pendente lite:
pendente lite, comm.

pay
, payable on

$

mo.,

day each

month, in advance

B.

Retroactive nature: after giving credit of $

arrears in the amount of $

C.

If arrears not paid w/in

,

from

through

/30 days, Judgment to be entered against

upon written request of

D.

Child support, pendente lite:

pay

$

per month, pendente lite, commencing

, payable on the

day each mo. in advance

E.

Retroactive nature: after giving credit of $
amount of $

F.

, arrears in the

from

If arrears not paid w/in

through

/30 days, Judgment to be entered against

upon written request of
G.

EWO Issue or 30 Days language

H.

Additional $

I.

Attorneys Fees: Denied/Reserved/

toward arrears until paid in full

pay

$

as contribution toward attys fees

J.

If attorneys fees not paid w/in
/30 days, Judgment to be entered
against
upon written request of

K.

Suit Money: Denied/Reserved/

pay

$

as

suit money

L.

If suit money not paid w/in
/30 days, Judgment to be entered
against
upon written request of

M.

Health Insurance:
insurance coverage for

N.

Use and Possession: PlaintifffDefendant is DENIED/AWARDED

shall continue to maintain health
and minor child(ren), pendente lite

exclusive use and possession of the family home,
_, and family use personal property located
therein (and motoor vehicle:

)

JSW/rec-pendentelite/051202/050204

U

0.
ACCESS SCHEDULE (child(ren)'s best interests)
(Note: if supervision required - where, when, duration, by whom, any conditions)
Weekends:

During week:

Holidays:

Federal Holidays: MLK/President's Day/Memorial Day/July 4th/ Labor
Day/Columbus Day/Veterans Day

Thanksgiving (Day vs. Wed to Sun)_

Christmas/Christmas Eve/Winter School Break

Easter/Spring School Break

Other Religious Holidays: Rosh Hashanah/Yom Kippur/Hanukkah/Passover

Mother's Day/Father's Day

Summer:

Pick-up/Drop-off

Telephone access:

Other:

JSW/rec-pendentelite/051202/050204

12-

ADVISE PARTIES: Time for filing Exceptions pursuant to Rule 9-208 begins to run

from the time Oral Recomm. placed on record, and a party filing exceptions required to
order and file transcript as set forth in R. 9-208(g). A transcript of the FOF and Recomm
will be prepared by the Court and provided to the parties free of charge, likely take 10-14
days. But, this is merely a transcript of the Oral Recomm., and not the transcript of the

proceedings as may be required by R. 9-208.

OTHER NOTES:

JSW/rec-pendentelite/051202/050204

PENDENTE LITE FINANCIAL ISSUES

I. PENDENTE LITE FINANCIAL MATTERS ARE HEARD BY THE MASTER.
A. Rule 9-208^ (I) provides, inter alia, that "unless the court directs otherwise in a specific

case" alimony pendente lite, child support pendente lite, pendente lite custody or visitation, and
preliminary orpendente lite possession or use of the family home or family-use personal property,
are to be referred to the master as ofcourse, together with counsel fees and assessment ofcourt costs
in any proceeding referred to a master.
B. Montgomery County - Differentiated Case Management fDCM). See Circuit Court for

Montgomery County Family Division Procedures at the official website: www.co.mo.md.us/judicial
for helpful information.

C. IMMEDIATE ORDERS (Rule 9-208fli¥2»

If a master finds that "extraordinary circumstances" exist and recommends that an

order be entered immediately, "the court shall review the file and any exhibits and the master's

findings and recommendations and shall afford the parties an opportunity for oral argument. The
court may accept, reject, or modify the master's recommendations and issue an immediate order.1
An immediate order remains subject to a later determination by the court on exceptions.

1 In Miller v.Boslev. 113 Md. App. 381,688 A.2d 45 (1997), the Court of Special Appeals
stated "that a trial judge, without the benefit of a transcript, must accept the sufficiency of the
master's first-level factual findings. This, however, does not unburden the chancellor of his or her
obligation to exercise independent judgment to insure the proper conclusion is reached based on
those necessarily accepted facts. The chancellor, pursuant to S74A(f)(2) [now 9-208(h)(2)], must
review the file, any exhibits, the master's findings and recommendation and hear oral argument...
Under these circumstances, the trial judge failed to exercise his independentjudgment in this regard,
thereby abdicating his essential role." See also Wise-Jones v. Jones. 117 Md. App. 489,700 A.2d
852 (1997), which reversed a trial court's immediate order concerning custody. The Court ofSpecial
Appeals held that it is inappropriate for the court to enter an immediate order where the master
makes no findings ofextraordinary circumstances, and basically failed to make any findings of fact.
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II. ALIMONY PENDENTE LITE

A. Statutory Authority."... [IJn a proceeding for divorce, alimony or annulment ofmarriage,
the court may award alimonypendente lite to either party." MD. FAM. LAW CODE ANN. §11-

102(a) (1999) (emphasis added).2
B. Definition.

"An allowance made pending a suit for divorce or separate maintenance,

including a reasonable allowance for preparation of the suit as well as for support." Mavnard v.
Mavnard. 42 Md. App. 47,49, 399 A. 2d 900,901 (1979), citing Black's Law Dictionary (4th ed.,

1951). An award of alimony pendente lite is a monetary payment pending the outcome of litigation
which has been instituted but which has not been concluded. Id.
C. Purpose. The purpose of a pendente lite alimony award is "to maintain the status quo of
the parties so the wife [or husband] would not suffer financial hardship" pending final resolution of
the divorce proceedings. Mavnard v. Mavnard. 42 Md. App. at 51,399 A.2d at 902; James v. James.

96 Md. App. 439, 625 A.2d 381,386 (1993). See also Guarino v. Guarino. 112 Md. App. 1, 684
A.2d 23 (1996). The sole object of an alimony award is to provide "for food, clothes, habitation and
other necessities" where the requesting party does not have the ability to provide for him or herself.
Dougherty v. Dougherty. 189 Md. 316,55 A.2d 787 (1947). See James v. James, discussed below

concerning whether temporary support may include the right to claim education expenses to move
one on the road to rehabilitation or to become self-supporting.

2 Pendente lite alimony ends when litigation is dismissed; a separate application must be
filed to obtain such payments during an appeal. Wright v.Phipps. 122 Md. App. 480,712 A.2d 606
(1998).
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D.

Considerations (Factors').
1. Prima facie case:
The applicant for the allowance must show, at least prima facie * * * in order

to obtain an allowance pendente lite oftemporary alimony, allowance for support of
children, and/or suit money, including counsel fees,
(1) the pendency of the matrimonial action in which the allowance is sought;
(2) the existence of a marriage between the parties;

(3) a probable cause of action or defense on the part ofthe applicant, with reasonable

probability of success of the applicant on trial;3

(4) financial inability of the wife [or husband] to support herself [or himself]
and/or prosecute or defend the action; and
(5) the ability of the husband [or wife] to make the payments.
Mavnard v. Mavnard. 42 Md. App. at 51-53, 399 A.2d at 901, quoting Nelson on Divorce and
Annulment, § 12.24 (2d ed., 1945)
2. SI 1-106 factors. NOT!. The factors set forth in MD. FAM. LAW CODE ANN. §
1 l-106(b) for an award of alimony are not required considerations in an alimony pendente lite

proceeding. James v. James. 96 Md.App. 439,625 A.2d 381,388 (1993). An abbreviated hearing
for temporary support is not designed to take into account all of the factors that must be considered
to arrive at an award ofpermanent alimony. Mavnard v. Mavnard. 42 Md. App. at 50-51,399 A.2d
at 902; James v. James. 96 Md.App. 439,625 A.2d at 388.

3 NOTE: a. Fault not considered. Temporary alimony depends upon need and has no
relationship to "fault" considerations and "is without any inquiry whatever into the merits."
Dougherty v. Dougherty. 189 Md. 316,320,55 A.2d 787 (1947); Carnev v. Carney. 16 Md. App.
243, 295 A.2d 792 (1972). See Guarino v. Guarino. 112 Md. App. 1, 684 A.2d 23 (1996).

b. Ground for Divorce need not be established as prerequisite to temporary alimony
award. Pitsenbereer v. Pitsenberger. 287 Md. 20, 410 A.2d 1082 (1980).

c.

In Guarino. the Court of Special Appeals explained how and why Maryland

common law has not required a spouse seeking pendente lite alimony to prove the merits of his/her

divorce grounds as a prerequisite to receiving such alimony. The Court noted that it was ''retreating"
from its prior reliance on authority which required such proof. Thus, the third factor of aprimafacie
case cited in Mavnard quoting Nelson on Divorce and Annulment is not the law in Maryland.
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PRIMARY CONSIDERATION: Recipient's reasonable needs vs. pavor's ability.4

a.

Generally, temporary spousal support is based primarily on considerations ofthe reasonable needs of
the recipient spouse, balanced against the other spouse's ability to pay. James v. James, 96 Md. App.

439,625 A.2d 381,386 (1993); see Wilson v. Wilson. 87 Md. App. 547, 590 A.2d 579 (1991).
b.

The parties' STANDARD OF LIVING or lavish LIFESTYLE is a

consideration in determining the "status quo" and prevention of "financial hardship". James v.

James, supra.5
c. Educational expenses. In James, supra., the Court of Special Appeals

opined that "under the facts of this case, the award of educational expenses to appellee did not
comport with the recognized purposes for alimony pendente lite." The court found that it was

inappropriate to include an annual educational expense, which is predicated on a six year course of
graduate study, in determining pendente lite needs.

Long-term educational expenses are more

appropriately considered after a full and complete hearing on the merits. The Court distinguished two
non-Maryland cases noting that in those cases the dependent spouse had commenced an educational
program prior to the parties' separation; the dependent spouse pursued a course of study that was a

4

As then Judge James McAuliffe testified at a Special Joint Committee hearing on Gender

Bias in the courts on September 16,1987, "case law does not require that pendente lite awards be a
bare minimum." Judge McAuliffe believed that the Masters' decisions reflect a pattern ofinadequate

pendente lite awards and that "this pattern serves to work to women's disadvantage as the pendente
lite award determines the range of the award if it does not set a ceiling." R. B. Bell, Alimony in
Montgomery County, Maryland, Family Law Quarterly, at 266 n. 152 (Fall, 1988).

5

While pendente lite support is indeed based upon "need", Dougherty, supra., this "key

element" should be measured in light ofthe party's own income and assets and the standard ofliving
to which the party has become accustomed. "In Donigan v. Donigan. 208 Md. 511, 519,119 A.2d
430,438 it was noted in assessing the wife's need for support: 'What is insufficient for A under one
set of circumstances may be sufficient for B under another set of circumstances. What might be
luxury for one woman could be poverty for another.' We think the award of alimony should secure
to the wife the same social standing, comforts, and luxuries of life as she would probably have
enjoyed had it not been for the enforced separation." Ouinn v. Ouinn. 11 Md. App. 638, 651,276
A.2d 425,431-432, cert, denied, 262 Md. 749 (1971).
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continuation of the career track upon which such spouse had already embarked; the dependent
spouses did not already possess degrees and career training in multiple fields of study and, upon

imminent divorce, decide to then enroll in a completely new and academically questionable course of
study that would take 6 years; and it was clear in those cases that the course of study pursued would
increase the dependent spouse's earning capacity.
d. Some income/ability to pay issues.
i. Income from a second job. In Tracev v. Tracev. 328 Md. 380.614

A.2d 590 (1992) - an alimony case - in computing the wife's income, the phrase "all income" in FL
Sec. 1 l-106(b)(l l)(i) does not require a court to include income from a temporary second job, but
you must include income from "regular, full-time employment, i.e. money earned during the normal
work week as is appropriate to a given occupation." Tracev. 328 Md. at 389. Court relied on out-of-

state cases which involved other states' child support guidelines. In Diges v. Dipges. 126 Md. App.
361, 730 A.2d 202 (1999), cert, denied 356 Md. 17, 736 A.2d 1065 (1999); the trial court, in
determining her projected income for purposes of alimony, included $240 per month she receives as
tutoring income. The Court of Special Appeals agreed with Ms. Digges that her part-time income

was not required to be included in the calculation of alimony, but that the trial court's consideration
of this additional income was within the trial courts' discretion to make a "just" award. In CrabiU v.

Crabill. 119 Md. App. 249, 704 A.2d 532 (1998), it was held that a retiree's part-time income is
appropriate to consider in determining his obligation to pay alimony; here, Mr. Crabill had been a

part-time painter for 4 years.
ii. Overtime income. In Brown v. Brown. 119 Md. App. 289, 705 A.2d 7
(1998), overtime income in child support calculations is appropriate where overtime was a regular

part of earnings/employment. Here, Mr. Brown worked consistently substantial overtime for more

than 7 years; so current overtime, averaged on monthly basis is to be considered.
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iii. Bonus Income. A parent's income bonus in one year may be

considered in determining a child support award even though it may be uncertain whether the
parent would be receiving a similar amount in the future. Johnson v. Johnson. 152 Md. App. 609,
833 A.2d 46 (2003). Court of Special Appeals held that the trial court properly considered the
father's 2002 bonus income in determining a child support award even though it was uncertain
whether he would be receiving a similar amount in the future. Father argued that his bonus
should not have been included as it is too speculative as to what, if any, bonus he will receive in

the future. The father had already received the 2002 bonus at the time when child support was

calculated. Accordingly, when child support was calculated, there was no doubt that in the year
2002 father's actual income was $122,900 ($80,000 base salary, $1,500 dividend income, taxable
bonus of $30,000 and a non-taxable "pension bonus" of $11,400. Father also argued that bonus
pay and overtime pay stand generally on the same legal footing, and, therefore, a bonus cannot be

used if the future amount of the bonus is speculative or uncertain. (See Brown v. Brown, 119 Md.
App. 289,705 A.2d 7 (1998) - "since overtime pay constitutes 'compensation due to an
employee for employment,' it is clearly 'wages'... Therefore, overtime pay is to be considered

as actual income when a court fashions an appropriate award of child support... Decisions that
bring overtime pay into child support calculations stress that this additional income must not be
speculative or uncertain. Rather, the overtime must be a regular part of the parent's
employment.") The Court in Johnson rejected the father's argument and stated:

"[i]n our view, the "legal footing" of overtime pay and bonuses is not the
same. For starters, the General Assembly, in enacting FL section 12-201(c)(3)(iv),
has said, without equivocation, that bonuses constitute "actual income." Second,
overtime pay is an entitlement, whereas bonuses are normally paid as a matter of
discretion. Whether a bonus will be paid and, if so, its amount, are almost always

speculative. Because it is nearly always impossible to predict the amount of future
bonuses, if we were to adopt [father's] position and hold that bonuses (already

paid) should be disregarded when calculating child support when the amount of
bonuses in future years cannot be predicted with reasonable certainty, we would
not be giving effect to the language of FL § 12-201(c)(3)(iv)... Parents who
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receive large bonuses would receive a huge advantage over parents who earn the
same amount but receive the money as part of their base salary."

While it may be possible that father will not receive any bonus in 2003, the
appropriate remedy if his bonus is significantly less than $41,400 in 2003 is to petition

the court for a child support modification. See Moore v. Tseronis, 106 Md. App. 275,281
(1995). In footnote 3, the CSA discussed a possible solution of the problem of the
uncertainty of future bonus payments. In cases not involving the Office of Child Support
Enforcement, "we see no reason why the chancellor, in the exercise of his/her discretion,
could not order a fixed percentage payment on an "if, as, and when" basis."
iv. Gifts May Be Income. FL S 12-201 (c)(4) provides that "[b]ased
on the circumstances of the case, the court may consider" gifts as actual income. In
Petrini v. Petrini. 336 Md. 453,648 A.2d 1016 (1994), the Court of Appeals held that
non-cash gifts to a parent may be includable as part of a parent's actual income for the

purpose of calculating her or his child support obligation pursuant to the Maryland Child
Support Guidelines. In Petrini. Mr. Petrini's mother provided him with rent-free lodging,

paid health insurance premiums, covered the cost of his ileostomy bag; paid some of his
basic living expenses, including food, gas and clothing; and gave him cash payments. Mr.
Petrini's mother essentially paid for things that he would otherwise have been responsible

for paying for himself out of his take-home salary. In determining what should be
considered gifts, some considerations are: 1) a parent's actual ability to pay the specified
child support award; 2) any lack of liquidity or marketability of a party's assets; 3) the
fact that a parent's take-home income is not an accurate reflection of his or her actual

standard of living; and 4) whether either party is voluntarily impoverished.
However, in Allred v. Allred. 130 Md. App. 13, 744 A.2d 70 (2000), the Court of
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Special Appeals held that money paid by a woman's live-in paramour toward rent and
utilities should not have been included as income by the trial court in calculating her
actual income for child support purposes. The CSA distinguished Petrini, and held that
the trial court erred by imputing as gift income to Mrs. Allred the amount that [the
paramour] paid toward bills for rent, electricity, cable, telephone service, and trash
removal.

v.

Voluntary

Impoverishment.

{NOTE:

SEE

VOLUNTARY

IMPOVERISHMENT MATERIALS FOR FULLER DISCUSSION OF THIS ISSUE}
Maryland recognizes that where a party has "voluntarily impoverished" himself or herself, the

voluntarily impoverished party's potential income or capacity to earn money will be attributed to
such party for purposes of determining the voluntarily impoverished party's obligation to pay, or

entitlement to receive, alimony or child support. John O. v. Jane P.. 90 Md. App. 406 (1992);6
6
The Court in John O. v. Jane P.. 90 Md. App. at 421, stated that "in the context of a divorce
proceeding, the term 'voluntarily impoverished1 means: freely, or by an act of choice, to reduce
oneself to poverty or deprive oneself of resources with the intention of avoiding child support or
spousal obligations ... Some of the factors to be considered in determining whether a party is
voluntarily impoverished include: (1) his or her current physical condition; (2) his or her respective
level of education; (3) the timing of any change in employment or other financial circumstances
relative to the divorce proceedings; (4) the relationship between the parties prior to the initiation of
divorce proceedings; (5) his or her efforts to find and retain employment; (6) his or her efforts to
secure retraining ifthat is needed; (7) whether he or she has ever withheld support; (8) his or her past
work history, (9) the area in which the parties live and the status of the job market there; and (10)
any other considerations presented by either party."

In Goldbereer v. Goldberger. 96 Md. App. 313, 624 A.2d 1328 (1993):
"for purposes of the child support guidelines, a parent shall be considered'voluntarily
impoverished' whenever the parent has made the free and conscious choice, not compelled by factors
beyond his or her control, to render himself or herself without adequate resources." To determine
whether a parent has freely been made poor or deprived of resources, look to John O. v. Jane P.
factors. Pnce "voluntarily impoverished" determination has been made, to determine potential
income consider: 1) age; 2) mental & physical condition; 3) assets; 4) educational background,
special training or skills; 5) prior earnings; 6) efforts to find & retain employment; 7) status ofjob
market in area where parent lives; 8) actual income from any source; 9) any other factor bearing on
parent's ability to obtain funds for child support.
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Colburn v.Colbum. 15 Md. App. 503,292 A.2d 121 (1972); MD. FAM. LAW CODE ANN. §12-

204(b) (1991)- Child Support Guidelines; See also Link v. Link. 35 Md. App. 684 (1977); Bracone
v. Bracone. 16 Md. App. 288 (1972); Wagner v. Warner. 109 Md. App. 1,674 A.2d 1 91996) and

(Wagner-)Schwartz v. Warner. 116 Md. App. 720,698 A.2d 1222 (1997).
TnGuarinov. Guarino, 112 Md. App. 1,14-15 n. 4,684 A.2d 23 (1996), the Court ofSpecial
Appeals stated that "[t]he voluntary impoverishment discussion contained in John O. v. Jane O., 90

Md. App. 406,601 A.2d 149 (1992), pertains to child support. See §12-201(b)(2) ofthe Family Law
Art. This Court has, however, prior to the passage of § 12-201 (b)(2), used the concept in the context
of alimony awards. See Colburn v. Colburn, 15 Md. App. 503,514-16,292 A.2d 121 (1972)." Thus,
a trial court is to undertake the same analysis ofthe voluntary impoverishment issue in an alimony

and child support case.

In Dunlap v. Fiorenza7.128 Md. Add. 357.738 A.2d 312 (1999). cert, denied 357 Md. 191.

In Wills v. Jones. 340 Md. 480, 667 A.2d 331 (1995), the Court of Appeals stated that the
inquiry into the parent's intent adopted in John O. is "too narrow." The question is "whether a
parent's impoverishment is voluntary, not whether the parent has voluntarily avoided paying child
support. The parent's intention regarding support payments, therefore, is irrelevant. It is true that
parents who impoverish themselves 'with the intention ofavoiding child support... obligations' are

voluntarily impoverished." John O., supra, 90 Md. App. at 421. But, as the court recognized in
Goldberger, supra, 96 Md. App. at 326-27, a parent who has become impoverished by choice is
'voluntarily impoverished' regardless ofthe parent's intent regarding his or her child support
obligations."

7 In Dunlap v. Fiorenza. the trial court deviated downward from the child support guidelines,
using the rationale that the father had two children from a subsequent marriage to support, one of
whom had serious health problems. The CSA held that this was not an abuse ofdiscretion and was
an acceptable rationale for a departure from the child support guidelines.

In a concurring and

dissenting opinion, Judge Hollander argued that "[m]erely having two other children is not enough to
rebut the presumption" that the guidelines amount of support was correct."

The legislature

apparently agreed with Judge Hollander, by enacting MD. FAM. LAW CODE ANN. § 12-

204(a)(2)(iv) (1999 Repl. Vol., 2000 Supp.)which provides that "[t]he presumption may not be
rebutted solely on the basis of evidence ofthe presence in the household of either parent of other
children to whom that parent owes a duty of support and the expenses for whom that parent is

directly contributing." This new provision is effective October 1, 2000.
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742 A.2d 520 (1999), it was held that the trial court did not err in attributing $50,000 annual income
to mother in determining child support where the mother voluntarily impoverished herselfby leaving

herjob of 19 years to care for the minor child, without seeking part-time employment or alternative
employment that was more accommodating to her schedule with the child.
In Diggesv.Digges. 126 Md. App. 361,730 A.2d 202 (1999), it was held that the trial court

may reject evidence of actual income when it has previously determined that a party is voluntarily
impoverished.

vi. Ability to pay shown bv prior payments. In Danziger v. Danziger, 208
Md. 469,475,118 A.2d 653,656 (1955), the court stated that the Husband's payment of $17.90 per
week for a long period of time prior to institution of the divorce litigation was substantial evidence
upon which to base an order compelling a payment of approximately the same amount. Similarly, in

Willoughbv v. Willoughbv. 256 Md. 590,261 A.2d 452 (1970), the obligor Husband's payment of
court ordered alimony pendente lite for 2 and 1/2 years without seeking modification or a final
adjudication was "the most persuasive testimony in this case of his ability" to pay a similar amount
as permanent alimony.

E. Retroactivitv of Award. The court may award alimony for a period beginning from the
filing of the pleading that requests alimony. MD. FAM. LAW CODE ANN. § 1 l-106(a)(2).

F. Availability Following Foreign Divorce. A Maryland domiciliary spouse may obtain
temporary alimony pending permanent alimony litigation following a foreign ex parte divorce

decree. Komorous v. Komorous, 56 Md.App. 326,467 A.2d 1039 (1983).8
8 MD. FAM. LAW CODE ANN. § 11-105 permits a Maryland court to grant alimony
following a divorce in another jurisdiction if the other jurisdiction "lacked or did not exercise
personal jurisdiction over the party seeking alimony" and "the party seeking alimony was domiciled
in this State at least 1 year before the annulment or divorce was granted." However, where the
foreign jurisdiction had in personam jurisdiction over the Maryland domiciliary spouse, the right to
claim alimony, including alimony pendente lite and counsel fees, is extinguished by the foreign
divorce; but the court may, after the divorce, award alimony pendente lite and counsel fees related to
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G. Award against nonresident defendant where no personal jurisdiction over Defendant. In a

Maryland divorce proceeding the court may award alimony pendente lite, if the Complaint asks for

alimony and states that Defendant owns property in Maryland, and the Maryland court lacks or is
unable to exercise personal jurisdiction over the defendant; the order is payable only from the
property referred to in the Complaint or the proceeds of that property. MD. FAM. LAW CODE
ANN. §11-104.

H. Pendente Lite award amount is not determinative of amount of permanent award. The

awards of temporary and permanent alimony "are separate and distinct awards and the amount found
reasonable as alimony pendente lite does not control or place a constraint upon the chancellor
awarding permanent alimony." Mavnard v. Mavnard. 42 Md.App. 47, 52-53, 399 A.2d 902-903

(1979). However, see Danziger and Willoughbv discussed in Section HD.3.d.iii. regarding ability to

pay being demonstrated by prior payments.9
I. Pendente lite award automatically terminates with the termination ofthe pending litigation
to which it applies. Wright v. Phipps, 122 Md. App.480, 712 A.2d 606 (1998).
J. Make sure vour pleading requests the pendente lite relief you are seeking (and

that the Scheduling Order specifies the pendente lite relief you are requesting). "The

services during the period prior to divorce. Wilson v. Wilson. 87 Md.App. 547, 590 A.2d 579

(1991) (Maryland domiciliary had filed a "Consent to Proceed" in her spouse's Alaska divorce
action).

9

Moreover, in Ouinn v. Ouinn. 11 Md. App. 638,276 A.2d 425 (1971), the living expenses

claimed in a request for temporary alimony were given great weight at trial. The Wife's estimated

monthly living expenses claimed in connection with her preparation for a pendente lite hearing were
$2,424.99; her claimed living expenses at the time of trial were $6,755 monthly, the parties had
agreed to $1,250 monthly temporary support, and at trial the Court awarded $4,000 monthly. The
appellate court stated that the $4,000 award was "clearly wrong" and that a "proper alimony award in
this case would be $2,250 monthly.
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authority of a trial court to act in a given case is limited by the issues framed by the
pleadings." Ledvinka v. Ledvinka,

Md. App.

(12/29/2003). Pleading serves

four important purposes: (1) it provides notice to the parties as to the nature of the claim
or defense; (2) it states the facts upon which the claim or defense allegedly exists; (3) it
defines the boundaries of litigation; and (4) it provides for the speedy resolution of

frivolous claims and defenses. In Gatuso, 16 Md. App 632, the Court of Special Appeals
addressed the issue of what discretion a trial court has to enter an order on issues outside

the relief prayed or the issues framed in the pleadings; it held that a trial court "has no
authority, discretionary or otherwise, to rule upon a question not raised as an issue by

pleadings, and of which the parties therefore had neither notice nor an opportunity to be
heard."/rf.at633.

The plaintiff in Gatuso sought an order to have her husband adjudged in contempt

of a 17-year old court order awarding her alimony and child support. The wife claimed
that her husband owed her $26,829 in back payments. The court looked beyond the
pleadings and ruled on the facts as they were presented at trial, denied the prayer for a

citation of contempt, modified the alimony award, and required the husband to pay the
costs associated with the litigation. The plaintiff appealed, raising the issue of the court's
authority to reach beyond the pleadings to grant relief. With regard to the trial court's
ruling, the CSA wrote: "on proper pleadings and a proper record, the same result may
well have been reached. But given jurisdiction of the parties and of the subject matter, the

authority of the court to act in any case is still limited by the issues framed by the
pleadings." Id. at 636.
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Note: See also Terry v. Terry, 50 Md. App. 53,435 A.2d 815 (1981); cf. Cousin
v. Cousin, 97 Md. App. 506,631 A.2d 119 (1993); and Kelly v. Kelly, 153 Md. App. 260,
274 (2003), footnote 3: "Ms. Kelly made no specific request for rehabilitative alimony.

Nevertheless, the chancellor could, if warranted by the evidence, award either
rehabilitative or indefinite alimony."

Moreover, generally, affirmative relief should be specifically requested in the
appropriate complaint or counterclaim, rather than merely requesting the relief in an

answer. However, see Rule 9-202(e) which states that if a claim for spousal support "is
made in an answer, the other party shall file a financial statement within 15 days after
service of the answer." Even if this rule could be interpreted to permit the court to grant
alimony based on the prayer in an Answer alone, the better (and safer) practice would be

to affirmatively request the relief in an affirmative pleading.
HI. HEALTH INSURANCE BENEFITS.

A. Children. 1. Pursuant to MD. FAM. LAW CODE ANN. § 12-102, the court may include
in any support order a provision requiring either parent to include the child on the parent's health
insurance policy if:

(1) the parent can obtain health insurance coverage through an employer or any form ofgroup

health insurance coverage; and 2) the child can be included at a reasonable cost to the parent in that
health insurance coverage.

2. QUALIFIED MEDICAL CHILD SUPPORT ORDERS. Effective August 10,

1993, an ERISA amendment requires group health plans to comply with a new form ofchild support
order whereby a child would be designated as an "alternate recipient" and beneficiary under such
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group health plans. A "medical support order" is any judgment, decree or order (including one
approving a settlement agreement), issued by a court of competent jurisdiction, which provides for
child support with respect to a child of a participant in a group health plan or provides for health
coverage.

B. Spouse.

1. See Brickerv.Bricker. 78 Md.App. 570, 554 A.2d 444 (1989).
2.

Section 11-111. Family Law Article: Allocation of costs of continued health

insurance coverage: continuation or reinstatement of benefits:
§11-111 (a) In general.- "In accordance with the provisions of §15-408 of the Insurance
Article, the court may, either after a divorce is granted or pendente lite, allocate between the parties
any additional costs of providing hospital, medical, or surgical benefits under a group contract or
require continuation or reinstatement of such benefits."
11-111 (b) Consistency with federal law. - "A court may, either after a divorce or pendente

lite, allocate between the parties any expenses incurred for continuation of hospital, medical, or
surgical benefits made available under a group contract in accordance with federal law."
IV. ATTORNEYS FEES. SUIT MONEY AND COSTS.
A. Alimony proceeding.

1.

a.

SI 1-110 MD. FAM. LAW CODE ANN.

In a proceeding for alimony

(including a p roceeding for a limony, a limony pendente lite, o r a m odification o r enforcement
proceeding relating to an award of alimony), the court may order either party to pay to the other party
an amount for the reasonable and necessary expense (including suit money, counsel fees, and costs)

ofprosecuting or defending the proceeding. The court shall consider: (1) the financial resources10
10 "A wife [husband] need not be required to impair or encumber her [his] capital, including
real estate, to finance her participation in divorce litigation. Where the wife's [husband's] assets,
including real estate, do not produce adequate income, she [he] may be entitled to counsel fees."

Foster v.Foster. 33 Md.App. 73,364 A.2d 65,69 (1976). This case was decided under former Art.
16, §5 which provided that counsel fees were to be awarded only if the wife's income is insufficient
to care for her needs.
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and financial needs ofboth parties; and (2) whether there was substantial justification for prosecuting
or defending the proceeding. See Beck v. Beck. 112 Md. App. 197, 684 A.2d 878 (1996): Wife
entitled to attorneys fees even though alimony was not awarded, as substantial justification is

determined as of time of filing complaint. However, the statute does not apply to actions to enforce
separation agreements or declaratory judgment proceedings. See Moore v. Moore. 144 Md. App.
288,797 A.2d 839 (2002); and Panitz v. Panitz. 144 Md. App. 627, 799 A.2d 452 (2002).

b. MANDATORY AWARD. SI 1-110(d): "Upon a finding by the Court that

there was an absence of substantial justification of a party for prosecuting or defending the
proceeding, and absent a rinding by the court of good cause to the contrary, the court shall award to
the other party the reasonable and necessary expense of prosecuting or defending the proceeding."

2.

SUIT MONEY, includes such expenses as counsel fees, expert witness fees,

private investigator costs, vocational rehabilitation counselors, deposition costs, travel expenses,
investigation expenses and court costs where such expenses are "reasonable and necessary". Wassif
v. Wassif. 77 Md.App. 750,551 A.2d 935 (1989) (vocational rehabilitation counselor); Rosenberg
v. Rosenberg. 64Md.App. 487,497 A.2d 485 (1985) (expert witnesses, litigation expenses); Sodyv.

Sodv. 32 Md.App. 644, 363 A.2d 568 (1976) (private investigator); Binder v. Binder. 16 Md.App.
404,297 A.2d 293 (1972) (deposition costs); Bracone v. Bracone. 16 Md.App. 288,295 A.2d 798

(1972) (wife's round trip airfare from California to attend hearing); Rubin v. Rubin. 233 Md. 118,
195 A.2d 696 (1963) (private investigation fees); Doniean v. Doniean. 208 Md. 511,119 A.2d 430

(1956) (travel, communication and investigations relating to Wife's case). See also Gallagher v.
Gallagher. 118 Md. App. 567,703 A.2d 850 (1997) re investigators fees and accountant/expert fees.
3. The court may award reimbursement for any reasonable and necessary expense
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that has previously been paid. §11-110 (e).

4. As to a counsel fee award, the court may order that the amount awarded be paid
directly to the lawyer; and enter judgment in favor of the lawyer. §11-110(f)
B. Child support/child custody proceeding.

a. $12-103 MD. FAM. LAW CODE ANN. In a proceeding for custody,

support or visitation of a child (including modification proceedings and proceedings to recover
arrearages of child support, to enforce a child support decree or to enforce a decree of custody or
visitation), the court may award costs and counsel fees to either party that are "just and proper" under
all the circumstances. The court shall consider: (1) the financial status of each party, (2) the needs of
each party; and (3) whether there was substantial justification for bringing, maintaining or defending

the proceeding. In Baglev v. Baglev. 98 Md.App. 18, 632 A.2d 229 (1993), cert, den'd 637 A.2d
1191 (1994), the Court of Special Appeals, discussed the foregoing factors and then, citing
Lieberman v. Lieberman. 81 Md. App. 575,601-602 (1990), stated that the chancellor on remand
must look at 1) whether the party's amount claimed for attorney's fees is supported by testimony or

the record, 2) whether the work was reasonably necessary, 3) whether the fee was reasonable in light
of the work performed, and 4) what is a fair and reasonable distribution of the fees between the
parties. "Absent a rinding that the fees were unreasonable, such fees found to be in furtherance of
restoring the children to the circumstances they would have enjoyed but for the divorce should be

granted where substantiated by Mrs. Bagley." 632 A.2d at 240.
b. MANDATORY AWARD. FL § 12-103 (c): "Upon a finding by the

court that there was an absence of substantial justification of a party for prosecuting or defending the
proceeding, and absent a finding by the court of good cause to the contrary, the court shall award to
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the other party costs and counsel fees."

C. Divorce Proceeding. FL §7-107, applicable to cases filed on or after 10/1/99, authorizes
an award at any point in a divorce proceeding of an amount for the reasonable and necessary expense

(i.e. suit money, counsel fees; and costs) of prosecuting or defending the proceeding. The statute's
mandatory award and other provisions are similar to the other attorney's fees statutes.
D. Monetary Award Proceeding. FL §8-214, applicable to cases filed on or after 10/1/99,

authorizes an award at any point in a proceeding under subtitle 8 (i.e. monetary award, use and

possession, etc.) of an amount for the reasonable and necessary expense (i.e. suit money; counsel
fees; and costs) ofprosecuting or defending the proceeding. The statute's mandatory award and other
provisions are similar to the other attorney's fees statutes.

E. Considerations in Determining Amount.
"The question of what constitutes a reasonable counsel fee lies within the chancellor's
discretion * * * In determining the amount for a reasonable counsel fee, the ordinary factors of labor,
skill, time and benefit, as well as the financial resources of the parties must be taken into account.
Whiletimeisoneoftheapplicablefactors,therecordneednotcontain evidence specifically
delineating the number of hours spent by counsel. Because the record itself discloses the nature of

the proceedings, it is some evidence of the extent of the attorney's efforts. Given this evidence, the
chancellor may rely upon his own knowledge and experience in appraising the value of an attorney's
services." Foster v. Foster. 33 Md. App. 73, 364 A.2d 65, 67-68 (1976). However, in Sczudlo v.
Berrv. 129 Md. App. 529,743 A.2d 268 (1999), the Court of Special Appeals found the following
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evidence insufficient to sustain an award of attorneys fees to the Mother:

Mother's counsel:

And have you incurred attorney's fees in this proceeding"

Mother:

I have.

Mother's counsel:
Mother:

And how much have you incurred to date?
Well, before this morning, it was

about

$2,500.00.

An award of attorneys fees rests solely in the discretion of the trial judge. However, when
awarding attorneys fees, a trial judge must consider the factors contained in the FL §12-103(b) (or
the other applicable attorneys fees statutes). While the statutes do not specifically require that the
reasonableness ofthe fees be considered, the Court ofAppeals in Petrini v. Petrini. 336 Md. at 467,

stated that an award of attorneys fees must be reasonable, and take into account the factors of skill,
labor, time and benefit afforded the client. Examining Lieberman v. Lieberman. 81 Md. App. 574,

601-602, 568 A.2d 1157 (1990), the Court in Sczudlo v. Berry. 129 Md. App. 529,743 A.2d 268

(1999), enumerated additional considerations when awarding attorneys fees, i.e., (1) whether the
award was supported by adequate testimony or records; (2) whether the work was reasonably

necessary; (3) whether the fee was reasonable for the work done; and (4) what could reasonably be
afforded by the parties.

092500/031303/042904
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RECOMMENDATIONS: VOLUNTARY IMPOVERISHMENT
Maryland recognizes that where a party has "voluntarily impoverished" himself or herself, the
voluntarily impoverished party's potential income or capacity to earn money will be attributed to such party
for purposes of determining the voluntarily impoverished party's obligation to pay, or entitlement to
receive, alimony or child support. Wills v. Jones, 340 Md. 480, 667 A.2d 331 (1995); John O. v. Jane O.,
90 Md. App. 406, 601 A.2d 149 (1992); Goldberger v. Goldberger, 96 Md. App. 3 13, 624 A.2d 1328
(1993); Guarino v. Guarino, 112 Md. App. 1, 684 A.2d 23 (1996); Malin v. Mininberg, 153 Md. App. 358,
837 A.2d 178 (2003).

Under the Maryland Quid Support Guidelines, "income" includes "potential income of a parent, if
the parent is voluntarily impoverished," F.L. §12-201(b)(2). However, a determination of potential income
may not be made for a parent who "is unable to work because of a physical or mental disability" or "is
caring for a child under the age of 2 years for whom the parents are jointly and severally responsible." F.L.
§12-204(b).

In Goldberger v. Goldberger, 96 Md. App. 313, 624 A.2d 1328 (1993), a child support case, the
Court of Special Appeals held that "for purposes of the child support guidelines, a parent shall be
considered 'voluntarily impoverished' whenever the parent has made the free and conscious choice, not
compelled by factors beyond his or her control, to render himself or herself without adequate resources."
Goldberger, 96 Md. App. at 327, 624 A.2d at 1335 (1993). The Court, in Goldberger, declared that "[t]o
determine whether a parent has freely been made poor or deprived of resources the trial court should look
to the factors enunciated in John O.v. Jane O." Moreover, in Wills v. Jones, the Court of Appeals
discussed the meaning of "voluntariness" of an action and the meaning of 'Voluntary" in the context of
termination of employment. A party who, "by his or her own choice, intentionally, of his or her own free
will, terminated the employment" may be said to have acted voluntarily, and the resulting unemployment
may constitute voluntary impoverishment

The Court in John O., 90 Md. App. at 421, stated that "[s]ome of the factors to be
considered in determining whether a party is voluntarily impoverished include:
(1) his or her current physical condition;

(2) his or her respective level of education;

JSW/rec-volyimpov/rev050204
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(3) the timing of any change in employment or other financial circumstances
relative to the divorce proceedings;

(4) the relationship between the parties prior to the initiation of divorce
proceedings;

(5) his or her efforts to find and retain employment;

(6) his or her efforts to secure retraining if that is needed;

(7) whether he or she has ever withheld support;

JSW/rec-volyimpov/rev050204

(8) his or her past work history;

(9) the area in which the parties live and the status of the job market there; and

(10)any other considerations presented by either party."

Moreover, the Court must make a specific finding of voluntary impoverishment

under F.L. §12-201(b)(2) if a parent's potential income1 is to be considered for purposes
of calculating child support. {Note: Make finding in alimony case also}

FINDING: After Considering the Foregoing Factors I Find that the

(PLAINTIFF/DEFENDANT) IS/IS NOT Voluntary Impoverished

1 MD. FAM. LAW CODE ANN. §12-201 (f) defines "potential income" as "income attributed to a
parent determined by the parent's employment potential and probable earnings level based on,
but not limited to, recent work history, occupational qualifications, prevailing job opportunities, and
earnings levels in the community."
JSW/rec-volyimpov/rev050204
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Additionally, once a "voluntarily impoverished" determination has been made, to
determine potential income the trial court must consider:
1)

age;

2) mental & physical condition (Physical condition already discussed above?)

3)

assets;

4) educational background, special training or skills;(Partially discussed above?)

5) prior earnings;

JSW/rec-volyimpov/rev050204

6) efforts to find & retain employment; (Already discussed above?)

7) status ofjob market in area where parent lives (Already discussed above?)

8) actual income from any source;

9) any other factor bearing on parent's ability to obtain funds for child support.

FINDING: After Considering the Foregoing Factors I Find that the

(PLAINTIFF'S/DEFENDANT'S) Potential Income is

$

JSW/rec-volyimpov/rev050204

VOLUNTARY IMPOVERISHMENT

BAMC Family Law Section
Law Day, May 7, 2004
John S. Weaver
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II.

Discussion

Maryland recognizes that where a party has "voluntarily impoverished" himself or

herself, the voluntarily impoverished party's potential income or capacity to earn money
will be attributed to such party for purposes of determining the voluntarily impoverished

party's obligation to pay, or entitlement to receive, alimony or child support.
Jane P.. 90 Md. App. 406, 601 A.2d 149 (1992);

John O. v.

Colburn v. Colburn. 15 Md. App. 503,

292 A.2d 121 (1972); See also Link v. Link. 35 Md. App. 684 (1977); and Bracone v.
Bracone. 16 Md. App. 288 (1972).

Under the Maryland Child Support Guidelines, "income" includes "potential income
of a parent, if the parent is voluntarily impoverished," F.L. §12-201 (b)(2).

However, a

determination of potential income may not be made for a parent who "is unable to work
because of a physical or mental disability" or "is caring for a child under the age of 2 years

for whom the parents are jointly and severally responsible." F.L. §12-204(b)(2).
The Court in John P.. 90 Md. App. at 421, stated that "in the context of a divorce
proceeding, the term Voluntarily impoverished' means: freely, or by an act of choice, to

reduce oneself to poverty or deprive oneself of resources with the intention of avoiding
child support or spousal obligations ... Some of the factors to be considered in determining
whether a party is voluntarily impoverished include:
(1)
his or her current physical condition;
(2)
his or her respective level of education;
(3)
the timing of any change in employment or other financial circumstances
relative to the divorce proceedings;
(4)
the relationship between the parties prior to the initiation of divorce
proceedings;
(5)
his or her efforts to find and retain employment;
(6)
his or her efforts to secure retraining if that is needed;
(7)
whether he or she has ever withheld support;
(8)
his or her past work history;

(9) the area in which the parties live and the status of the job market there; and
(10) any other considerations presented by either party."
In Goldberoer v. Goldberger. 96 Md. App. 313, 624 A.2d 1328 (1993), a child
support case, the Court of Special Appeals broadened the definition of "voluntary

impoverishment" by stating that a finding of "intent" to avoid child support obligations is not
a prerequisite to a determination of "voluntary i mpoverishment."1

The Court of Special

Appeals held that "for purposes of the child support guidelines, a parent shall be

considered 'voluntarily impoverished1 whenever the parent has made the free and

conscious choice, not compelled by factors beyond his or her control, to render himself or
herself without adequate resources." Goldberger. 96 Md. App. at 327, 624 A.2d at 1335

(1993).

The Court of Special Appeals

upheld

the trial

court's finding that the

husband/father had voluntarily impoverished himself, notwithstanding that he had been

impoverished since before his children were born:
In defining the term "voluntary impoverished" in John O. v. Jane O., we never
intended to limit the obligation of a spouse who is voluntarily impoverished,
for any reason, to pay child support. A parent who chooses a life of poverty
before having children and makes a deliberate choice not to alter that status
after having children is also "voluntarily impoverished."
Whether the
voluntary impoverishment is for the purpose of avoiding child support, or
because the parent simply has chosen a frugal lifestyle for another reason,

doesn't affect that parent's obligation to the child. Although the parent can
choose to live in poverty, that parent can not obligate the child to go without
the necessities of life. . . The law requires that parent to alter his or her
previously chosen lifestyle if necessary to enable the parent to meet his or
her support obligation.

1 The Court in Goldberger noted that "[t]he issue of voluntary impoverishment most often arises in the context of a
parent who reduces his or her level of income to avoid paying support by quitting, retiring or changing jobs. The intent
of the parent in those cases is often important in determining whether there has been voluntary impoverishment. Was
the job changed for the purpose of avoiding the support obligation and, therefore, voluntary, or was it for reasons
beyond the control of the parent and thus involuntary?"

The Court, in Goldberger, declared that "[t]o determine whether a parent has freely been
made poor or deprived of resources the trial court should look to the factors enunciated in
John O. v. Jane O."

In Wills v. Jones. 340 Md. 480, 667 A.2d 331 (1995), the Court of Appeals held that

a prisoner's incarceration may constitute a material change of circumstance if the effect on
the prisoner's ability to pay child support is sufficiently reduced due to incarceration. The
Court further held that a prisoner is not "voluntarily impoverished" unless he or she
committed a crime with the intent of going to prison or otherwise becoming impoverished.2

The Court of Appeals examined the language and legislative history of the child support
guidelines and concluded that "a parent's support obligation can only be based on
potential income when the parent's impoverishment is intentional." The Court of Appeals

stated that the inquiry into the parent's intent adopted in John O.

is "too narrow."

The

question is "whether a parent's impoverishment is voluntary, not whether the parent has
voluntarily avoided

paying child support.

The parent's intention

regarding support

payments, therefore, is irrelevant. It is true that parents who impoverish themselves 'with
the intention of avoiding child support . .. obligations' are voluntarily impoverished." John
C\, supra, 90 Md. App. at 421. But, as the court recognized in Goldberger, supra, 96 Md.
App. at 326-27,

a parent who has become impoverished

by choice is 'voluntarily

impoverished' regardless of the parent's intent regarding his or her child

support

obligations."

2

In Sowers v. Reed, 119 Md. App. 600, 705 A.2d 158 (1998), the appellate court remanded the case to

determine the incarcerated parent's ability to pay child support while incarcerated, and to determine any arrearage. The
Court of Special Appeals stated that it was doubtful that "this was an appropriate case to apply the 'voluntary
impoverishment' theory."

In Wills v. Jones, the Court of Appeals went on to discuss the meaning of
"voluntariness" of an action and the meaning of "voluntary." The Court stated:

We have addressed the question of "voluntariness" at length in the context of
whether an employee left her past employment voluntarily, and therefore
should be barred from collecting unemployment benefits. Allen v. Core
Target Y. Prog., 275 Md. 69, 338 A.2d 237 (1975). There, as here, the term
"voluntarily" was not defined by the statute. Id. At 77. After reviewing the
common usage of "voluntary" as defined in a dictionary, we found that
the phrase "due to leaving work voluntarily" has a plain,
definite and sensible meaning, free of ambiguity; it expresses a

clear legislative intent that to disqualify a claimant from benefits
the evidence must establish that the claimant, by his or her
own choice, intentionally, of his or her own free will, terminated
the employment.

Id. at 79. Following this definition, we found that an employee who had been
discharged from her job because she was unable or unwilling to perform it
properly could not be said to have left "voluntarily." Id. at 80.; see also Sinai
Hospital of Baltimore, Inc. v. Department of Employment & Training, 308 Md.
28, 34-35, 522 A.2d 382 (1987) (quoting Allen's definition of "voluntary" in a
similar context).
Our inquiry here is similar to that made in the unemployment context.
In Allen, we noted that "if an employee is discharged for any reason, other
than perhaps for the commission of an act which the employee knowingly

intended to result in his discharge, it cannot be said that his or her
unemployment was due to 'leaving work voluntarily."' Allen, supra, 275 Md.
at 79. (emphasis added). Thus, misconduct on the part of an employee is not
sufficient to deem a subsequent termination of employment "voluntary" even
if the employee's termination was a foreseeable result of the misconduct.
See id. at 80. To determine whether Jones's impoverishment is "voluntary," a
court must similarly ask whether his current impoverishment is "by his ...
own choice, intentionally, of his ... own free will." Allen, supra, 275 Md. at
79.
The
contention
that
Jones's
incarceration
and
subsequent
impoverishment should be considered "voluntary" because he made the free
and conscious choice to commit a crime stretches the meaning of the word
beyond its acceptable boundaries. Jones's incarceration can only be said to

be "voluntary" if it was an intended result.... For these reasons, we hold
that a prisoner is only "voluntarily impoverished" as a result of incarceration if
the crime leading to incarceration was committed with the intention of
becoming incarcerated or otherwise impoverished.

42.

Moreover, the Court must make a specific finding of voluntary impoverishment
under F.L. §12-201 (b)(2) if a parent's potential income3 is to be considered for purposes
of calculating child support.

Once a "voluntarily impoverished" determination has been

made, to determine potential income the trial court must consider:

1) age;
mental & physical condition;
assets;
educational background, special training or skills;
prior earnings;
efforts to find & retain employment;
status of job market in area where parent lives;
actual income from any source;
any other factor bearing on parent's ability to obtain funds for child support.

2)
3)
4)
5)
6)
7)
8)
9)

After the court determines the amount of potential income to attribute to the parent,
the court should calculate the amount of support by using the standardized worksheet
authorized in Family Law §12-203(a) and the schedule listed in Family Law §12-204(e).

Once the guideline support figure is determined, the court must then determine whether
the presumptive correctness of the guideline support figure has been overcome by
evidence that application of the guidelines would be unjust or inappropriate. Md. Code
Ann., Fam. Law§12-202(a)(2).

The issues of a specific finding that a party is voluntarily impoverished, and the
findings regarding the factors related to potential income are left to the sound discretion of
the trial judge. The trial court's factual findings will not be disturbed unless they are clearly
erroneous, In re Joshua W., 94 Md. App. 486,491, 617 A.2d 1154 (1993), and rulings
based on those findings must stand unless the court abused its discretion. John O., 90

3 MD. FAM. LAW CODE ANN. Sec. 12-201(f) defines "potential income" as "income attributed to a parent
determined by the parent's employment potential and probable earnings level based on, but not limited to, recent work
history, occupational qualifications, prevailing job opportunities, and earnings levels in the community."

Md. App. 406, 423, 601 A.2d 149 (1992). In Reuterv. Reuter, 102 Md. App. 212, 649
A.2d 24 (1994), the Court of Special Appeals acknowledged that some degree of
speculation necessarily exists in any determination of "potential income." The appellate
court stated that:

So long as the court's factual findings are not clearly erroneous, Maryland
Rule 8-131 (d), the amount calculated is "realistic," Goldberger, 96 Md. App.
at 328, and the figure is not so unreasonably high or low as to amount to
abuse of discretion, the court's ruling may not be disturbed. John O., 90 Md.
App. at 423.

In Guarino v. Guarino, 112 Md. App. 1,14-15 n. 4, 684 A.2d 23 (1996), the Court of
Special Appeals stated that "[t]he voluntary impoverishment discussion contained in John
O. v. Jane O., 90 Md. App. 406, 601 A.2d 149 (1992), pertains to child support. See §12201 (b)(2) of the Family Law Art. This Court has, however, prior to the passage of §12201(b)(2), used the concept in the context of alimony awards. See Colburn v. Colburn, 15
Md. App. 503, 514-16, 292 A.2d 121 (1972)." Thus, a trial court is to undertake the same

analysis of the voluntary impoverishment issue in an alimony and child support case.
In Guarino, after 33 years of marriage, Ms. Guarino, who was in her fifties, left the
couple's marital residence in August 1994. For 15 years prior to her departure she had

worked with husband in their corporation, Guarino Corporation. When she left home, her
paychecks from the corporation ceased. She lacked financial resources to obtain housing
so she resided with her father in Pennsylvania and with other family and friends in
Maryland. Marsha Lee Keene, a vocational rehabilitation expert, testified that based on

her review of wife's resume, discussion with husband, and perusal of the job market, wife,

who had a 12th grade education, was qualified for positions paying between "upper
$20,000, low $30,000," but that wife's health condition would affect her employability and
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that she did not have an employer ready to hire wife. In his July 28,1995 Opinion and
Order, the chancellor rejected Mr. Guarino's voluntary impoverishment argument:

Continuing her employment with the defendant's company does not
appear to have been an option for the [wife]. Given the [wife's] health, the
lack of a permanent place to live and her limited work experience, Ms.
Keene's assessment of her employability appears to be overly optimistic.
The [wife's] resume ... does suggest that somewhere down the line she
should be able to secure employment. There is nothing, however, to indicate
that the [wife] has created her present financial situation in order to obtain
alimony pendente lite from the [husband]. After considering the ten factors
set out in John O. v. Jane O.... the Court is of the opinion that the [wife] at
the present time is not voluntarily impoverishing herself. She has a need for
alimony pendente lite.
The Court of Special Appeals held that "[w]e perceive no basis for parting with the
chancellor's decision."

In Wagner v. Wagner, 109 Md. App. 1, 674 A.2d 1 (1996), Ms. Wagner was found
to have voluntarily impoverished herself by voluntarily changing jobs, reducing her annual

income from $60,000 to $20,000, and transferring her home to her parents for minimal
consideration. The trial court concluded that:

After considering all evidence presented in light of the holding in Goldberger
v. Goldberger..., the Court concludes that [Ms. Wagner] voluntarily
impoverished herself to avoid paying child support. She transferred the only
asset which she had to her parents in exchange for minimal consideration.
Further, even assuming RKE were a profitable company, the employment
contract which she signed called for her to receive an amount equal to onethird of her average income for the prior four years. Considering [Ms.
Wagner's] history of attempting to avoid th[e] court's orders, the Court
concludes that this period of "employment" with RKE amounted to an
intentional effort to avoid paying child support....
The Court then imputed an income of $59,962, representing the annual income she
received for the years 1989 to 1992. The Court of Special Appeals stated that

the relevant inquiry, as clarified by the Court of Appeals in Wills is whether
Ms. Wagner brought about her impoverishment intentionally and of her own
free will... The fact that the trial court concluded that Ms. Wagner

HS"

impoverished herself with the intention of avoiding paying child support is of
no consequence, as the Wills Court determined that parents who act so as
intentionally to avoid their child support obligations are within the class of
persons who are considered voluntarily impoverished under the statute.
What the Wills Court went on to say was that this was not a mutually
exclusive class - that is, parents who impoverish themselves for reasons not
related to their existing child support obligations, if any, will also fall within
the class of persons for whom income will be imputed in accordance with the
factors outlined in the statute.
Therefore, we discern neither error nor abuse of discretion with the
trial court's finding that Ms. Wagner impoverished herself and that that
impoverishment - brought about in large part by her substantially decreased
employment condition - was brought about intentionally. She was, thus,
properly considered to be voluntarily impoverished as contemplated by the
statute. The trial court did not abuse its discretion in imputing to her an
income commensurate with those positions that Ms. Wagner previously held
and that, the court believed, were still attainable.
In Harbom v. Habom, 134 Md. App. 430, 760 A.2d 272 (2000):
In the case sub judice, the issue of voluntary impoverishment was never
raised at trial, nor was the possibility of attributing potential income to
appellee in calculating child support. Assuming, however, that the issue has
not been waived, we find that the trial court did not abuse its discretion in not
ruling that appellee was voluntarily impoverished.

"[A] parent shall be considered 'voluntarily impoverished* whenever
the parent has made the free and conscious choice, not compelled by factors
beyond his or her control, to render himself or herself without adequate
resources." Goldberger v. Goldberger, 96 Md. App. 313,327, 624 A.2d 1328
(1993) (emphasis added). Evidence was presented at trial that appellee had
turned down substitute teaching jobs repeatedly, had failed to return on the
second day of a permanent job that was offered to her, and had limited the
schools she was considering to those with schedules identical to her
daughters' school. Appellee testified, however, that she had taken these
actions to provide emotional support to her daughters following the divorce
and that they were in a fragile state. The trial court granted appellee more
than one year of rehabilitative alimony because it found that it was
unreasonable to expect her to gain employment before then. The court also

found that "it would be in the children's best interest for [appellee] to wait until
the following school year." The court explicitly concluded that appellee's lack
of employment was due to circumstances beyond her control.
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In Rock v. Rock, 86 Md. App. 598, 587 A.2d 1133 (1991), the Court of Special

Appeals held that it was not an abuse of discretion to decline to attribute income to Ms.
Rock in determining the amount of child support. The Court considered the wife's care of
the parties' three years old and five years old children, the cost of day care and

transportation if wife were to work, one of the children's then poor health, and the wife's
inability at the time to retain viable employment.

In Moore v. Tseronis, 106 Md. App. 275, 664 A.2d 427 (1995), Mr. Moore was an
auto technician who had earned approximately $35,000 at the time of the parties' 1990
divorce. Mr. Moore had agreed to pay child support of $600 month. In 1993 Mr. Moore

moved to Garrett County because his second wife wanted to return to her childhood home.
Mr. Moore acknowledged that he knew that the economy in Garrett County was not as
strong as Baltimore's economy. Mr. Moore's actual earnings at the time of the hearing

were $16,120 as an auto mechanic. Mr. Moore filed a motion to reduce child support. The
trial court found that Mr. Moore had voluntarily impoverished himself in that he "knowingly

and voluntarily elected a life-style that would make it difficult, if not impossible, to meet his
support obligation." The Court of Special Appeals reversed, opining that it does "not
believe, however, that a court can restrict a parent's choice of residence in order to insure
that he or she remains in or moves to the highest wage earning area. While a parent must
take into consideration his or her child support obligation when making job and location
choices, such considerations should not be immobilizing." The appellate court found that
Mr. Moore's reasons for the move and his pursuit of employment at his new location did

not indicate an intention to impoverish himself or to choose a life-style of ease or

indolence. The Court of Special Appeals also found that the amount of income attributed
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to Mr. Moore was not a realistic assessment of his current earning capacity. "In the
absence of any evidence to indicate that appellant's old job in Baltimore or one

comparable to it in wages paid would be available to him if he moved back to Baltimore, it
is preposterous to deem that he now has potential income of $37,000 per year, especially
while living in Garrett County."

In Reuterv. Reuter, 102 Md. App. 212,649 A.2d 24 (1994), the trial court did not
err in reviewing Mr. Reuter's income over a five year period to determine his potential
income after a finding of voluntary impoverishment had been made. The statutory

provision concerning verification of parents' income for the prior three years does not
apply to or restrict the court's determination of a voluntarily impoverished parent's potential
income. Family Law Art., §12-203. The case was remanded for the trial court to make

specific findings concerning Mr. Reuter's potential income. The appellate court stated that
"[m]erely setting out a string of numbers, however, does not provide a rational basis for

even the level of permissible speculation under the circumstances." An additional issue
was Ms. Reuter's income. The trial court did not attribute full time employment income to
Ms. Reuter. A clinical psychologist who testified that the parties' minor child had emotional
difficulties opined that it would not be in the minor child's best interest to be in day care full
days. The appellate court held that the trial court did not err in concluding that Ms. Reuter
was not required to work full-time. "In effect, the court ruled that Mrs. Reuter was not
voluntarily impoverished, notwithstanding her part-time employment. For the reasons we

noted above, the court did abuse its discretion in reaching that conclusion. (Note 5)

In Goldberg v. Goldberg, 96 Md. App. 771, 626 A.2d 1062 (1993), Mr. Goldberg's

adjusted income during the period 1984 to 1988 had ranged from approximately $575,000
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to $1,000,000 annually; his income in 1989 (the parties' 1st year of separation) was
approximately $300,000 and in 1990 was approximately $200,000. The parties were

divorced in March, 1992. The trial court found that he had the ability to earn in excess of
$400,000 per year. Mr. Goldberg argued that income was erroneously attributed to him
and that specific findings are necessary to support a conclusion that he voluntarily
impoverished himself. The appellate court rejected his argument, noting that the trial court
did not find the Mr. G. had voluntarily impoverished himself, but rather found that his "skill,
knowledge and talent in financial manipulation make it probable that [Mr. Goldberg] will
continue to be financially successful and earn an income comparable to the average

earned in the years 1984 to 1990, which is in excess of $400,000 a year." The underlying
facts involve complicated financial dealings and concealment of income by Mr. Goldberg.
In Sczudlo v. Berry, 129 Md. App. 529, 743 A.2d 268 (1999), the Court of Special

Appeals held that a father's loss of employment paying $170,00 per year was a change of
circumstances warranting modification of his child support obligations. The case was
remanded for the trial court to consider the temporary nature of his unemployment,
determining his potential income had he accepted a position commensurate with his
education and experience. The court held that the proscription against imputing income
when impoverishment is not intentional is inapplicable in a case where the adjusted

combined income exceeds $10,000 per month.
In Barton v. Hirschberg, 137 Md. App. 1, 767 A.2d 874 (2001), the trial court
determined that the father had been involuntarily terminated from his employment and that

he was not voluntarily impoverished. The parties' income continued to exceed the
guideline ceiling and there was no evidence that the minor child had experienced a
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decrease in his standard of living. The CSA upheld the trial court's determination not to
consider certain assets of the father that could have been sold to produce more money for

child support. The CSA, in dicta, stated the following:
Our holding in this case should not be interpreted to mean that the assets of
a party will never come into play when making a determination regarding
child support. For example, if a parent voluntarily decreases his or her
income in order to avoid support payments, a court may find that a parent
has become voluntarily impoverished, and impute income based on assets
readily adaptable to income production. Alternatively, in instances where the
income of a parent is not adequate to provide support to a child sufficient to
meet the standard of living established during the marriage, and the parent
has assets that could be converted into income-producing assets, a court
might look to the parent's assets to determine above-the-guidelines support .
.. (T]he mere ownership of non-income-producing assets alone, constitutes
a basis for reliance upon those assets in determining child support.
Moreover, the decision to devote assets to capital growth, rather than
income production, should be within the discretion of a parent, as long as the
children are provided reasonable support, consistent with that provided
during the marriage or other relationship. It would be an unwise proposition,
indeed, for a court to direct that a parent expend or convert his or her
investments to provide support for children at a level above the guidelines,
when the parent had consistently... sought to utilize those assets for capital
growth or other legitimate purposes which were not income-producing.
In Long v. Long, 141 Md. App. 341, 785 A.2d 818 (2001), the Court of Special
Appeals could not determine from the trial court's decision whether it found the
husband/father was voluntarily impoverished to avoid his support obligation or had

intentionally concealed income that he earned. The CSA opined that supporting evidence
of actual or potential income was necessary in order to determine that appropriate income
to impute to a parent who refused to offer evidence of his income. At trial, he invoked his
Fifth Amendment privilege against compelled self-incrimination when asked whether he

had filed income tax returns for 1998 and 1999. The trial court inferred that he had not filed

the tax returns, and further inferred that this failure to disclose was intended to keep full
income information from the court. The trial court erred when it found that he had
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voluntarily impoverished himself based solely on the inference drawn from his invocation
of his privilege. The case was remanded to the trial court to clarify the evidence relied on
to impute present income of $93,000, which was an amount he had earned several years
before trial.

In Petitto v. Petitto, 147 Md. App. 280, 808 A.2d 809 (2002), the Court of Special
Appeals found no error in the trial court's finding that the custodial mother, who worked
only part-time in Air Force Reserve was voluntarily impoverished, where evidence
indicated that mother voluntarily chose not to pursue full-time employment although she

had no physical, mental, or emotional problems that prevented her from doing so, that
there was no young child in the home (see FL § 12-204(b)(2)(ii)) or one with special
needs, and that mother had academic background, including a master's degree, that

suggested she could find full-time employment. The Court rejected the mother's contention
that because she did not work full-time during the marriage, and she is the custodial

parent, she should not be forced to obtain full-time employment. The CSA stated that the
mother "has the option of not working outside the home. But it was altogether fair and
reasonable for the court to recognize that [the mother] is employable, so as to warrant the
court's decision to impute a reasonable wage to her" and that "there is no merit to [the
mother's] claim that her' continued part-time employment status, which is unchanged from
during the marriage, coupled with the presence in her home of her high school aged

daughter,1 is a 'valid reason for her to continue to work only part[-]time."' Id., 147 Md. App.
at 316-17, 808 A.2d at 830. The CSA found neither error nor abuse of discretion in the

trial court's determination that the mother apparently would be able to earn as much as

she did in 1977 ($26,156), if she chose to do so, rather than "choos[ing] a lifestyle of ease"
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as she apparently has done. Relying on Barton v. Hirshberg, 137 Md.App. 1,767 A.2d
874 (2001), the court also imputed income to the mother based on her average investment
earnings from 1997 to 1999, i.e. approximately $1,990 per month from her investments.
In Durkee v. Durkee, 144 Md. App. 161, 797 A.2d 94 (2002), the father lost his

$100,000 per year job prior to the parties' separation. He decided to start his own

business rather than looking for a job and the evidence indicated he could have found
employment in the field of computer science. Certainly, there are many instances when a
spouse experiences an earnings decline during the marriage, for any number of reasons,

and those circumstances may contribute to the break up of the marriage. There is no
reason why a court could not find voluntary impoverishment, based on appropriate criteria,
merely because a spouse happens to suffer an income reduction prior to separation.
In Stull v. Stull, 144 Md. App. 237, 797 A.2d 809 (2002), the father was fired from a
job for falsifying work records, but no criminal charges were filed. The father's only attempt
to find employment was to become a real estate agent. This CSA stated that the father's
unemployment can only be said to be "voluntary" if it was an intended result of his
conduct.
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Malin v. Mininberg, 153 Md. App. 358, 837 A.2d 178 (2003).
TRIAL COURT ERRED IN FINDING THAT HUSBAND, A FORMER
ANESTHESIOLOGIST, HAD VOLUNTARILY IMPOVERISHED HIMSELF BY
LEAVING HIS MEDICAL CAREER AND ENROLLING IN BUSINESS SCHOOL
TO PURSUE AN MBA DEGREE
A PARENT'S CHILD SUPPORT OBLIGATION SHOULD NOT BE USED TO
SHACKLE THE PARENT BY PREVENTING HIM OR HER FROM MAKING A
NEEDED LIFESTYLE CHANGE, BASED ON VALID REASONS, PARTICULARLY
WHERE THE PARENT IS ABLE TO PROVIDE REASONABLE CHILD SUPPORT
Murray Malin (born in 1958) and Marcie Mininberg (born in 1969) were

married in November 1996, separated in November 1999, and their only child,
Samuel, was born July 25,1998. Five-day divorce trial occurred in July 2001.
Malin was a 38-year-old practicing anesthesiologist at the time of marriage.
Malin had a history of substance abuse dating to 1987, when he was a medical
resident. He reported that he remained sober from 1987 until 1999. He testified
that, after his relapse in 1999 (which culminated in his arrest on November 3,1999

"for writing a prescription using another doctor's name for a person that didn't
exist"), he eventually decided it was not in his interest to remain in medicine.
Therefore, he decided to pursue a new career in business, and enrolled as a fulltime student in graduate school in an effort to secure an MBA degree.

Malin receives $10,000 a month in non-taxable disability benefits from three
insurance policies. Although he owned these policies prior to the marriage, some of
the premiums were paid during the marriage. Two of the policies permit him "to
enjoy the benefits" so long as he is unable to "practice anesthesiology." The third

policy pays no benefits if he does any kind of work, and one policy has a five-year
limit.
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Neither party presented any expert testimony concerning the parties'
employment opportunities.

The Circuit Court for Montgomery County (Johnson, J.) found that Malin, by

leaving the medical profession and living on his $10,000 monthly disability benefits
(which were non-taxable) while pursuing his career change, had voluntarily
impoverished himself. The trial court ordered Malin to pay $1,500 monthly child
support for his son, who had substantial educational and medical needs.

The CSA extensively analyzed the issue of voluntary impoverishment at 153 Md.

App. at 393-407, and discussed/cited Family Law Article §12-201(f) ("Potential income"
means income attributed to a parent determined by the parent's employment potential and
probable earnings level based on, but not limited to, recent work history, occupational
qualifications, prevailing job opportunities, and earnings levels in the community); the
seminal case of Wills v. Jones, 340 Md. 480, 667 A.2d 331 (1995) (a parent shall be
considered "voluntarily impoverished" whenever the parent has made the free and
conscious choice, not compelled by factors beyond his or her control, to render himself or
herself without adequate resources; "voluntary" means that "the action [must] be both an
exercise of unconstrained free will and that the act be intentional." In determining whether
a parent is voluntarily impoverished, the question is whether a parent's impoverishment is
voluntary, not whether the parent has voluntarily avoided paying child support; an
incarcerated parent cannot be deemed voluntarily impoverished unless he or she
committed a crime with the intent of going to prison or otherwise becoming impoverished);

and almost a dozen other important voluntary impoverishment cases including: Middleton
v. Middleton, 329 Md. 627, 620 A.2d 1363 (1993); John O. v. Jane O., 90 Md. App. 406,
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601 A.2d 149 (1992); Goldbergerv. Goldberger, 96 Md. App. 313, 624 A.2d 1328, cert.
denied, 332 Md. 453, 632 A.2d 150 (1993) (a parent is required to "alter his or her...
lifestyle if necessary to enable the parent to meet his or her support obligation." In addition
to enumerated factors in FL §12-202(f), court may consider other factors, including: 1) his

or her current physical condition; 2) his or her respective level of education; 3) the timing
of any change in employment or financial circumstances relative to the divorce
proceedings; 4) the relationship of the parties prior to the divorce proceedings; 5) his or
her efforts to find and retain employment; 6) his or her efforts to secure retraining if that is
needed; 7) whether he or she has ever withheld support; 8) his or her past work history; 9)

the area in which the parties live and the status of the job market there; and 10) any other
considerations presented by either party- citing John O. v. Jane O.; Moore v. Tseronis,

106 Md. App. 275, 664 A.2d 427 (1995) (auto mechanic father relocated from Baltimore
City to Garrett County when he remarried, resulting in drop in annual earnings from
$37,491 to $16,000 annually; CSA reversed trial court finding of voluntary impoverishment:

"We do not believe, however, that a court can restrict a parent's choice of residence in
order to insure that he or she remains in or moves to the highest wage earning area. While
a parent must take into consideration his or her child support obligation when making job
and location choices, such considerations should not be immobilizing." Father was not
attempting to shirk child support obligations, but merely wanted to move to a more rural

environment and abide by second wife's wishes); Wagner v. Wagner, 109 Md. App. 1, 674
A.2d 1, cert, denied, 343 Md. 334, 681 A.2d 69 (1996); Digges v. Digges, 126 Md.App.

361, 730 A.2d 202, cert, denied, 356 Md. 17, 736 A.2d 1065 (1999) (successful lawyer
convicted of mail fraud, incarcerated two years and disbarred; CSA affirmed finding of

19

voluntarily impoverishment as he had waited for more than a year after his release from
prison to start a part-time graduate program and made little effort to secure employment "[T]he evidence was sufficient to show that the primary cause of appellant's

impoverishment was not his incarceration nor the loss of his law license but his total lack
of interest or effort in attempting to find and secure regular, gainful employment.");
Sczudlo v. Berry, 129 Md. App. 529, 743 A.2d 268 (1999); Durkee v. Durkee, 144 Md.

App. 161, 787 A.2d 94, cert, denied, 370 Md. 269, 805 A.2d 266 (2002); Stull v. Stull, 144
Md.App. 237, 797 A.2d 809 (2002) (father terminated from employment for falsifying

documents should not be considered to be unemployed voluntarily unless the
unemployment was an intended result of his conduct); and Petitto v. Petitto, 147 Md.

App. 280, 808 A.2d 809 (2002).
Guided by the foregoing principles, the Court of Special Appeals held that, based
on the record, the trial court erred in concluding that Malin was voluntarily impoverished.

There was no evidence that he gave up his medical career to avoid his duty of parental
support; his relapse and criminal conduct were not "with the intention of becoming

incarcerated or otherwise impoverished." Wills, 340 Md. at 497; see Stull, 144 Md. App. at
249. Malin's criminal misconduct is comparable to the father in Stull, where the conduct

was deemed insufficient to support a finding of voluntary impoverishment. Malin's reason
for seeking a new career path in business was at least as valid as the decision of the
father in Moore, who decided, for personal reasons, to relocate to a depressed economic
area.

The trial court seemed to fault Malin "for making a reasoned decision to extricate

himself from a career in medicine, because the pressures of such work, coupled with the
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access to drugs that it affords, make the career detrimental to his health. Under these

circumstances, where [Malin] had a legitimate ground to relinquish his medical career, and
pursued retraining at a time when he could afford to do so because of his sizeable

insurance benefits, we cannot sustain the court's finding of voluntary impoverishment. In
effect, the court would consign [Malin] to a career in medicine, despite the potential
adverse impact on his health and freedom, solely because a medical career might yield
greater earnings. A decision on that basis is a short term answer to a long term problem;
surely it is not a solution." Malin, 153 Md. App. at 403. The CSA went on to say that "a
parent's child support obligation should not be used to shackle the parent by preventing
him or her from making a needed lifestyle change, based on valid reasons, particularly
when, as here, the parent is able to provide reasonable child support." Id., 153 Md.App. at
404.

Moreover, the CSA said that absent any evidence as to Malin's earnings potential in
medicine, the trial court was not in a position to determine that Malin would earn more by
remaining in medicine than from retraining for a career in business; Malin's retraining may
actually result in a more secure economic future for the parties' child than would be
obtained from Malin's employment in a low level medical position.
Although the amount of child support Malin was ordered to pay may be
reasonable under the circumstances, award could not be sustained due to the error
in finding him voluntarily impoverished.
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Voluntary Impoverishment: Potential Income
Malin v. Mininberg, 153 Md. App. 358, 837 A.2d 178 (2003)

TRIAL COURT ERRED IN FAILING TO MAKE A DETERMINATION OF POTENTIAL
INCOME TO IMPUTE TO A VOLUNTARILY IMPOVERISHED PARENT
Once a finding of voluntary impoverishment is made, the court is required to

determine a parent's "potential income" by considering FL §12-202(f), and several

other factors including: 1) age; 2) mental and physical condition; 3) assets; 4)
educational background, special training or skills; 5) prior earnings; 6) efforts to find
and retain employment; 7) the status of the job market in the area where the parent
lives; 8) actual income from any source; 9) any other factor bearing on the parent's

ability to obtain funds for child support. Malin, 153 Md. App at 406; Petitto, 147 Md.
App at 317-18.

Although the trial court had acknowledged its obligation to make a finding of
potential income, the court never actually attributed any potential income to Malin.
As the case was an above Guidelines case, the trial court merely said its finding of
voluntary impoverishment was a "de minimus [factor] in the calculation." This error
would also require a remand.
Child Support: Potential Income: Parent Able to Work Greater Hours

Malin v. Mininberg, 153 Md. App. 358, 837 A.2d 178 (2003)
TRIAL COURT, ON REMAND, SHOULD CONSIDER WHETHER TO IMPUTE
ADDITIONAL INCOME TO MOTHER BASED ON HER WORK SCHEDULE OF JUST
FIFTEEN HOURS A WEEK
Ms. Mininberg was 27 years old at the time of the parties' 1996 marriage.

She graduated law school in 1994, but had failed Bar examination twice and

decided not to take the exam a third time because, after working for an attorney for
9 mos. she realized that she "didn't enjoy the practice of law ... at all"; it was "too
22

stressful...." When the parties met in 1995, Ms. Mininberg was working at a
jewelry store. In summer of 1996, Ms. Mininberg began working part-time for her
father, a physician; she was paid $30 an hour for a variety of office and
bookkeeping duties, earning about $1,800 biweekly. At the time of trial, Ms.
Mininberg was working fifteen hours per week, and the trial judge attributed $1,950
in monthly income to her.

CSA said the trial court's ruling amounted to an approval of Ms. Mininberg's
decision in July 2000 to reduce her hours of work from 30 to 15. Ms. Mininberg
claimed the reduction was necessitated by the demands of caring for the parties'

disabled child. However, CSA said that some of the difficulties are not necessarily

of an ongoing nature. The appellate court recognized that, in a particular case, a
court may, with good reason, determine that it is appropriate for a single parent to

remain at home, or work part-time, or pursue a less lucrative career path, so that

the parent can be available to meet the varying needs of a disabled child; however,
the trial court did not determine that, because of the child's condition, it was
unreasonable to expect Ms. Mininberg to work more than 15 hours a week. On

remand, trial court is to determine Ms. Mininberg's work capacity in light of her
personal circumstances and the relevant statutory factors under FL §12-201 (f). If
the court determines that she is able to increase her work hours, then it should

impute income to her consistent with that determination, and calculate the parties'
child support obligations accordingly.
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minus ordinary and necessary expenses required to produce income. "Ordinary and necessary expenses"
does not include ... accelerated component of depreciation expenses .. .or any other business expenses
determined by the court to be inappropriate ... .for purposes of calculating child support

Plaintiffs Net: $

11.

(PL #

PLAINTIFF'S NEEDS:

Reasonable monthly needs: $_
GO THROUGH PL'S FS ITEM BY ITEM (PL #_

JSW/rec-rnerits/051202/050204

)

Net mo'ly inc. of $

less mo'ly needs of $

=$

Taking into account income tax to recipient, PL. need is $
ABILITY TO PAY S
12.

net
mo.;

mo. alimony needed by Defendant

DEFENDANT'S INCOME:
A. Employment:

Any Voluntary Impoverishment Considerations?

(Use "Recommendations: Voluntary Impoverishment," if necessary)

B. DEFENDANT'S MONTHLY INCOME:
Defendant's GROSS: $

JSW/rec-merits/051202/050204

(DF #

- DF FS d.

NOTE: SELF-EMPLOYMENT INCOME (FL 12-201( c)(2) & (g): "actual income" means gross receipts
minus ordinary and necessary expenses required to produce income. "Ordinary and necessary expenses"
does not include ... accelerated component of depreciation expenses .. .or any other business expenses
determined by the court to be inappropriate ... .for purposes of calculating child support

Defendant's NET: $

13.

(DF #

)

DEFENDANT'S NEEDS:
Reasonable monthly needs: $_

GO THROUGH DEF's FS ITEM BY ITEM (DF #_

NET MO'LY INCOME OF $

LESS $

=$

Taking into account income tax to recipient, DF. need is $
ABILITY TO PAY $
mo. alimony needed by Plaintiff

JSW/rec-merits/051202/050204

net

mo.;

fefc

14.

CHILD SUPPORT (Sole vs. Shared Custody- Hand out Guidelines Wksheet)
Any preexisting reasonable child support obligations actually paidFL 12-201(d)(l) - other relationship. See Lacy v. Arvin, 140 Md. App. 412,
780 A.2d 1180 (2001):

Any alimony obligations actually paid - other relationship - FL12-201 (d)(2):

Any alimony awarded this case - FL 12-204(a)(2)(i):

Health Insurance Premium -FL 12-201(d)(3) - for actual cost of coverage of
parties' child(ren). Collins v. Collins, 144 Md. App. 395,798 A.2d 1155 (2002):

Work-Related Child Care - FL 12-204(g): "actual child care expenses

incurred on behalf of a child due to employment or job search of either
parent" Krikstan v. Krikstan, 90 Md. App. 462,601 A.2d 1127 (1992); Chimes v.
Michael, 131 Md. App. 271,748 A.2d 1065 (2000)

Extraordinary Medical Expenses -FL 12-204(h); defined FL 12-201(h):
Orthodontia/dental treatment:

Therapy/counseling - Lieberman v. Lieberman, 81 Md. App. 575,568 A.2d 1157(1990)

Chronic Health problem/asthma:

Other:
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Additional Expenses - FL 12-204(i):

School Expenses - Witt v. Ristaino, 118 Md. App. 155, 701 A.2d 1227 (1997) re
private/parochial school expenses to meet "particular educational needs of the child"

Considerations:
1. Child's educational history, such as # of years at that particular school; need for
stability/continuity during parents' separation/divorce; premise that "the child should
receive the same proportion of parental income he or she would receive if the parents
lived together."

2. Child's performance at the school, as it is often in child's best interest to remain at a
school in which he or she has been successful academically.

3. Family history, i.e. family tradition of attending particular school or whether other
family members currently attending the school. (May include review of family's religious

background and its importance to family unit, if the private school is religiously-oriented.

4. Whether parents made choice to send the children to the school prior to their divorce,

as intent of the parties pre-separation is instructive

5. Any particular factor that exists in specific case that might impact child's best interest

6. Parents' ability to pay for the schooling. Vital for court to consider whether a parent's
financial obligation would impair significantly his or her ability to support himself or

herself as well as support the child in his or her care.

Transportation ofchild between homes ofparents

Shared Custody defined: FL 12-201(i) - "each parent keeps the child or children
overnight for more than 35% of the year, and that both parents contribute to the expenses of
the child or children in addition to the payment of child support."
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Split Custody: Tannehtilv. TannehUl, 88 Md. App. 4,591 A.2d 888 (1991)

DEVIATION/DEPARTURE/Comments: if court finds application of Guidelines would
be "unjust or inappropriate" in a particular case, FL 12-202(a)(2)(v) requires: "written rinding or
specific finding on the record stating the reasons for departing from the guidelines." Must state:

"A. the amount of child support that would have been required under the guidelines; B. how the
order varies from the guidelines; C. how the finding serves the best interests of the child; and D. in
cases in which items of value are conveyed instead of a portion of the support presumed under the
guidelines, the estimated value of the items conveyed." See Walsh v. Walsh, 333 Md. 492,635
A.2d 1340 (1994). See Horsley v. Radisi, 132 Md. App. 1, 750 A.2d 692 (2000) re departure for
remedial tutoring, advanced programming, or training to enhance child's skills and development
in art, music, athletics, etc.. {Note FL 2-202(a)(2) effect of the presence in either parent's
household of other children for whom that parent owes duty of support and expenses for whom
that parent is directly contributing}; {Child's receipt of Social Security Benefits does not result in
automatic credit or dollar for dollar set off against a parent's child support obligation. Drummond

v. State, 350 Md. 502, 516 (1998); Ley v. Forman, 144 Md. App. 658, 674,800 A.2d 1 (2002);
Anderson v. Anderson, 117 Md. App. 474,483 (1997, vacated on other grounds, 349 Md. 204

(1998); Goshorn v. Goshorn, 154 Md.App. 194, 838 A.2d 1247 (2003)}

ABOVE GUIDELINES:
Where the parties' combined actual income exceeds $10,000 per month, the court may use its discretion in
setting the amount of child support. F.L. §12-204(d). In Voishan v. Palma, 327 Md. 318,331-32,609 A.2d
319,326 (1992), the Court of Appeals held:
... the guidelines do establish a rebuttable presumption that the maximum support award
under the schedule is the minimum which should be awarded in cases above the schedule.
Beyond this the trial judge should examine the needs of the child in light of the parents'
resources and determine the amount of support necessary to ensure that the child's
standard of living does not suffer because of the parents' separation. Further, the judge
should give some consideration to the Income Shares method of proportioning the child
support obligation.

The Court of Special Appeals addressed the issue in Bagley v. Bagley, 98 Md. App. 18, 632 A.2d 229
(1993). The Court of Special Appeals noted several significant considerations that limit and guide the trial
court's discretion: (1) the purpose of the Income Shares Model underlying the guidelines, i.e., maintain the
children at the same standard of living they would have enjoyed absent the parties' divorce; (2) the
financial circumstances of each party; (3) each parry's station in life; (4) the age and physical condition of

the parties; (5) the costs of educating the child; (6) the need for consistency of support awards; (7) the
maximum in the schedule is the minimum for combined incomes above the schedule; and (8) the results of
extrapolation from the schedule. Bagley, 98 Md. App. at 37, 632 A.2d at 239 (1993). The chancellor must

determine if a child of a married couple living together as a family based on Dr. Bagley's income and
standard of living would go to summer camp, drive in a recreation vehicle, give generous gifts, have
adequate and modern furniture, vacation with relatives, etc. The chancellor should be cognizant that a
child's needs, like an adult's, increase proportionally with their opportunity to participate in educational,
cultural, and recreational activities. Moreover, each opportunity builds upon itself creating new
opportunities. The end result, theoretically, is a child whose opportunities to realize his/her potential have
not been diminished by divorce although the parent may incur greater expenses. Bagley, 98 Md. App. at 38.

JSW/rec-merits/051202/050204
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ABOVE GUIDELINES CONSIDERATIONS/DETERMINATION:

15.

RETROACTIVE AWARD:
FL 11-106: "The court may award alimony for a period beginning from the filing of the pleading
that requests alimony."
FL 12-lOlfaVl) "Unless the court finds from the evidence that the amount of the award will
produce an inequitable result, for an initial pleading that requests child support pendente lite, the
court shall award child support for a period from the filing of the pleading that requests child
support."
FL 12-104: "The court may not retroactively modify a child support award prior to the date of
the filing of the motion for modification."

1st Pldg requesting support filed:

16.

CREDITS DUE FOR DIRECT PAYMENTS

Recoupment: A parent who overpays child support does not have absolute right of
recoupment. Petitto v. Petitto, 147 Md. App. 280, 808 A.2d 809 (2002); Rand v.
Rand, 40 Md. App. 550, 329 A.2d 1149 (1978)

17.

MISCELLANEOUS FINANCIAL CONSIDERATIONS

JSW/rec-merits/051202/050204
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—, n

(V

18.

ATTORNEYS FEES/SUIT MONEY:

FL 7-107:

Divorce proceeding

FL 8-214:
Property Disposition in Annulment and Divorce proceeding
FL 11-110:
Alimony, alimony PL, alimony mod., alimony enforc. proceeding
"Reasonable and necessary expenses" incl. suit money; counsel fees; and costs
FL 12-103:
Proceeding for initial or mod. of custody, visitation, support, to
recover arrearages, enforce child support, custody or visitation
"costs and counsel fees that are just and proper under all the circumstances"
A.

the financial resources and financial needs of both parties
(FL 12-103, consideration: financial status & financial needs of each party)

B.

whether there was substantial justification for prosecuting or defending the
proceeding

C.

Plaintiff/Defendant's attorneys fees in the amount of $
are reasonable and necessary, and an award to Plaintiff/Defendant in the
amount of $

is appropriate

JSW/rec-merits/051202/050204
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19.

CUSTODY;

Standard: BEST INTERESTS OF CHILD
Joint Legal Custody: See Taylor v. Taylor, 306 Md. 290, 508 A.2d 964 (1986).

20.

USE AND POSSESSION:

21.

ACCESS: "Best Interests"
Primary Parent:

Pre-separation involvement/relationship

Post-separation schedule/Current Schedule

JSW/rec-merits/051202/050204

12-

Schedule proposed by Mother:

Schedule proposed by Father:,

Any particular concerns/considerations (e.g transitional, drugs, child's age, etc):
(Note: any Supervised Visitation Issues?)

JSW/rec-merits/051202/050204

_^_
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RECOMMENDATIONS (Merits)
A.

Judgment of Absolute/Limited Divorce granted to Plaintiff/Defendant

B.

Parties'
_Exhibit #

Agreement dated
) is incorporated but not merged to the extent of the

Court's jurisdiction

C.

D.

Parties' Parenting Agreement dated
,(
Exhibit #
is incorporated but not merged to the extent of the Court's Jurisdiction
Parties' Stipulation read into the record on

)

, is incorporated

but not merged to the extent of the Court's jurisdiction

E.

is/are awarded sole/joint physical custody of minor
children

F.

is/are awarded sole/joint legal custody of minor
children

G.

ACCESS SCHEDULE:SEE END OF RECOMMENDATIONS BELOW

H.

Alimony, rehabilitative/indefinite:
$

pay

mo., comm.

, payable on

day each

month, in advance; Termination date, if any

I.

Retroactive nature: after giving credit of $
arrears in the amount of $

J.

If arrears not paid w/in

,
from

through

/30 days, Judgment to be entered against

upon request of

K.

Child support:

pay

per month, commencing

$
, payable on the

day each

mo. in advance
L.

Retroactive nature: after giving credit of $
amount of $

M.

from

If arrears not paid w/in

, arrears in the
through

/30 days, Judgment to be entered against

upon request of

N.

EWO Issue or 30 Days language

O.

Additional $
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toward arrears until paid in full

P.

Q.

Arrears under Pendente Lite Order:

Alimony, pendente lite: $

fr.

through _

Child support, pend. lite $

fr.

through

If arrears not paid w/in

/30 days, Judgment to be entered against

upon request of
R.

MONETARY AWARD:

(1)

granted a monetary award in the amount of $
payable as follows:

(2) Transfer of retirement benefits and survivors benefits:

S.

Judgment to be entered against
the amount of $

T.

in favor of

Jurisdiction reserved for the receipt, entry, amendment and/or alteration of
appropriate Orders relating to the division of retirement benefits to
implement the transfer set forth above

U.

Attorneys Fees:

request for attorneys fees is DENIED
OR

pay
V.

$

as contribution toward attys fees

If attorneys fees not paid w/in
against

W.

/30 days, Judgment to be entered

upon request of

Health Insurance:

shall continue to maintain health

insurance coverage for minor child(ren), and to pay the cost thereof

X.

in

re monetary award

Use and Possession:
(1)
Request for Use and possession of the marital home

and/or family use personal property is DENIED
OR

JSW/rec-merits/051202/050204

(2)

is awarded Use and Possession of the Family
Home/family use personal property for a period of
from the date of divorce

Y.

Determination of title to property:

Z.

Sale of property not subject to use and possession:

AA.

Appointment of Trustee to sell property not subject to use and possession

BB.

is restored to the use of her former name:

CC.

Outstanding Costs: assessed to

DD.
EE.

FF.
ACCESS SCHEDULE (child(ren)'s best interests)
(Note: if supervision required - where, when, duration, by whom, any conditions)
Weekends:

During week:

Holidays:

Federal Holidays: MLK/President's Day/Memorial Day/July 4th/ Labor
Day/Columbus Day/Veterans Day

Thanksgiving (Day vs. Wed to Sun)_

JSW/rec-merits/051202/050204
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Christmas/Christmas Eve/Winter School Break_

Easter/Spring School Break

Other Religious Holidays: Rosh Hashanah/Yom Kippur/Hanukkah/Passover

Mother's Day/Father's Day

Summer:

Pick-up/Drop-off

Telephone access:

Other:

ADVISE PARTIES: Time for filing Exceptions pursuant to Rule 9-208 begins to run
from the time Oral Recomm. placed on record, and a party filing exceptions required to
order and file transcript as set forth in R. 9-208(g). A transcript of the FOF and Recomm
will be prepared by the Court and provided to the parties free of charge, likely take 10
days. But, this is merely a transcript of the Oral Recomm., and not the transcript of the
proceedings as may be required by R. 9-208.

OTHER NOTES:

JSW/rec-merits/051202/050204
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PLEADINGS/GROUNDS FOR DIVORCE/RELATED RELIEF
1.

PLEADINGS
1.

Generally - Rule l-202(r); Rule 2-302.
1.

Complaint and answer. Counterclaim, cross-claim and third-party complaint

permitted and, if filed, answer required.
2.

Counterclaim - Rule 2-331 (a).

3.

"No other pleading shall be allowed except that the court may order a reply to

an answer." Rule 2-302.
2.

Complaint - See Rule 2-303.
1.

No specific rule.

2.

"(S)hall contain a clear statement ofthe facts necessary to constitute a cause of

action and a demand for judgment for relief sought. . . Relief in the alternative or of several
different types may be demanded." Rule 2-305.

3.
Supplemental or Amended Complaint - Rule 9-203(c)(l); Rule 2-341(c)(3).
"Supplemental" - Alleging grounds for divorce occurring subsequent to filing oforiginal complaint.
Amendments may make appropriate changes to pleadings and "shall be freely allowed whenjustice
so permits." Note: Rule 2-341(b) requires leave of court if amended pleading filed withing fifteen
days of trial date.
3.

Answer - Rule 2-323.

1.

Time - To be filed within thirty days1 after service of original complaint,

counterclaim, cross-claim or third-party claim. Rule 2-321(a). Time for filing answer extended
when preliminary motion filed pursuant to Rule 2-322.

2.

Preliminary motions - Rule 2-322.
1.

Mandatory motions to dismiss - Rule 2-322(a). Lack of personal

jurisdiction, improper venue, insufficiency ofprocess, insufficiency of service ofprocess. Must be
filed before answer or waived.

'Rule 2-32 l(b) contains certain exceptions, e.g. defendant served outside Maryland has
60 days, defendant served outside United States has 90 days.
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2.

Permissive motions to dismiss - Rule 2-322(b). Lack of subject matter

jurisdiction, failure to state a claim, failure to join a party under Rule 2-211, governmental immunity.

3.

3.

Motion for more definite statement - Rule 2-322(d).

4.

Motion to strike - Rule 2-322(e).

Content - "The answer shall be stated in short and plain terms and shall

contain ... (1) the defenses permitted by Rule 2-322(b) that have not been raised by motion, (2)
answers to the averments of the claim for reliefpursuant to section (c) or (d) ofthis Rule, and (3) the
defenses enumerated in sections (f) and (g) of this Rule." Rule 2-323(a).
4.

Specific admissions or denials - Required.

However, a party '"without

knowledge or information sufficient to form a belief as the truth of an averment shall so state and
this has the effect of a denial." Rule 2-323(c).

5.

Effect of failure to deny. Averments deemed admitted if not denied. "When

appropriate, a party may claim the inability to admit, deny, or explain an averment on the ground that
to do so would tend to incriminate the party, and such statement shall not amount to an admission of
the averment." Rule 2-323(e).

6.

Negative defenses -"... (W)hen a party desires to raise an issue as to.. .the

averment of the execution of a written instrument. . . the party shall do so by negative averment,
which shall include such supporting particulars as are peculiarly within the pleader's knowledge. If

not raised by negative averment, these matters are admitted for the purpose of the pending action."
Rule 2-323(0.

7.

Affirmative defenses - To be set forth by separate defenses, including accord

and satisfaction, collateral estoppel, duress, estoppel, fraud, illegality, laches, release, res judicata,

statute of frauds, statute of limitations, and waiver. Rule 2-323(g). Traditional domestic defenses
should be raised. These include recrimination, condonation, collusion and connivance, desertion and
voluntary separation.

4.

Form of Pleadings - Rule 2-303.

1.

Numbered paragraphs setting forth averments of claim or defense.

Each

paragraph limited to a statement ofa single set ofcircumstances. Each cause of action to be set forth

in a separately numbered count. Each separate defense in separately numbered defense. Rule 2303(a).

2.

Each averment to be "simple, concise and direct... A pleading shall contain

only such statements of fact as may be necessary to show the pleader's entitlement to reliefor ground
ofdefense. It shall not include argument, unnecessary recitals oflaw, evidence, or documents, or any
immaterial, impertinent, or scandalous matter." Rule 2-303(b). (Improper allegations subject to
motion to strike. Rule 2-322(e).)
2
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3.

Claims or defenses may be set forth alternatively or hypothetically. Claims or

defenses may be inconsistent. Rule 2-303(c).

4.

Adoption by reference of statements in a pleading or papers of record

permitted. Rule 2-303(d).

5.

"All pleadings shall be so construed as to do substantial justice." Rule 2-

6.

The trial court's authority to act in a given case is limited by the issues framed

3O3(e).

by the pleadings. Ledvinka v. Ledvinka, 154 Md. App. 420,840 A.2d 173 (2003); See also Terry v.
Terry, 50 Md. App. 53,435 A.2d 815 (1981); cf. Cousin v. Cousin, 97 Md. App. 506,631 A.2d 119
(1993); and Kelly v. Kelly, 253 Md. App. 260,274 m. 3 (2003).
E. Affidavit and form - Rule l-202(b); Rule l-301(f); Rule 1-304.
1.

Definition - "(A) written statement the contents ofwhich are affirmed under

the penalties ofperjury to be true. Unless the applicable rule expressly requires the affidavit be made
on personal knowledge, the statement may be made to the best of the affiant's knowledge,
information, and belief." Rule l-202(b).
2.

When necessary - Pleadings need not be verified except when expressly

required by rule or statute. Rule 1-301 (f).

Child Custody. When child custody is an issue, Rule 9-202(b) requires each party shall
provide in the party's first pleading the information required by Family Law Article, § 9-209.
Pursuant to FLA § 9-209, every party in a custody proceeding in the party's first pleading or in an
affidavit attached to the pleading shall give information under oath as to the child's present address,

the places where the child has lived within the last 5 years, and the names and present addresses of
the persons with whom the child has lived during that period. The pleading or affidavit shall further
declare under oath whether the party has participated as a party, witness, or in any other capacity in
any other litigation concerning the custody of the same child in this or any other state; the party has
information of any custody proceeding concerning the child pending in a court of this or any other
state; and the party knows of any person not a party to the proceedings who has physical custody of
the child or claims to have custody or visitation rights with respect to the child.
A form Affidavit Pursuant to MD Rule 9-202(b) is included with these materials.
3.

Form - Oath or affirmation before authorized officer or signed statement upon

general or personal knowledge. Rule 1-304.

F.

Signing by party and by attorney - Rule 9-202; Rule 1-311.
1.

Party must sign each pleading in a circuit court action in which divorce,

annulment, alimony, child support, custody or visitation is sought. Rule 9-201; Rule 9-202.
3
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2.

Attorney representing party must sign pleadings and papers. Rule 1 -311 (a).

3.
Effect - "The signature of an attorney on a pleading or paper constitutes a
certification that the attorney has read the pleading or paper; that to the best of the attorney's
knowledge, information, and beliefthere is good ground to support it; and that it is not interposed for
improper purpose or delay." Rule 1-31 l(b).

G.

Current Financial Statement under Affidavit to be filed in actions where alimony

and/or child support is sought. Rule 9-202(e) & (f); Rule 9-203.

1.
If spousal support (i.e. alimony) is claimed by a party and either party alleges
that no agreement regarding support exists, each party shall file a current financial statement in
substantially the form set forth in Rule 9-203(a) (the "Long Form"). The financial statement shall be
filed with the party's pleading making or responding to the claim. If the claim or the denial of an
agreement is made in an answer, the other party shall file a financial statement within 15 days after
service of the answer. Rule 9-202(e).

2.
If child support within the child support guidelines is the only support issue
and no party claims an amount of support outside of the guidelines, the financial statement shall be
in substantially the form set forth in Rule 9-203(b) (the "Short Form"); otherwise the statement shall
be in substantially the form set forth in Rule 9-203(a) (the "Long Form"). The financial statement
shall be filed with the party's pleading making or responding to the claim. Rule 9-202(f).
H.
Service of other than original pleadings - Rule 1-321; Rule l-321(a).
1.
Every pleading and paper filed after original pleading to be served upon
parties, but only upon counsel ifrepresented. Rule 1 -321 (a). Note exception regarding service on a
party in default. Rule l-321(b).
2.

II.

Certificate of service required. Rule 1-323.

RESIDENCE REQUIREMENT - FLA § 7-101(a).

A.
If divorce grounds occurred outside Maryland, 1 of the parties must have resided in
Maryland for at least 1 year before the application for divorce is filed. FLA § 7-101(a); See Fletcher
v. Fletcher. 95 Md. App. 114, 619 A.2d 561 (1993).
III.

PERSONAL JURISDICTION

A.

A divorce is in the nature of an "in rem" action; no personal j urisdiction o ver

defendant is required to grant a divorce.

B.

Personal jurisdiction may be exercised "as to any cause of action over a
person domiciled in, served with process in ... or who maintains his
principal place of business in this state." CJP §6-102.
4
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C.
Pursuant to CJP §6-103.1, personaljurisdiction may be exercised over a nonresident
defendant "in any civil proceeding arising out ofthe marital relationship or involving a demand for
child support, spousal support, or counsel fees if the plaintiff resides in Maryland at the time suit is
filed and the nonresident defendant has been personally served with process in accordance with the
Maryland Rules and:

1.

Maryland was the matrimonial domicile of the parties immediately before

their separation; or
2.

The obligation to pay child support, spousal support, or counsel fees arose

under the laws of Maryland or under an agreement executed by one of the parties in Maryland.
4.

Property Disposition following out-of-state Divorce. FLA §8-212.

1.

If an annulment or divorce granted by another state, Maryland may grant

monetary award, use and possession, etc. pursuant to FLA §8-201 et seq. if:
1.

1 of the parties was domiciled in Maryland when the foreign

proceeding was commenced; and

2.

court in other jurisdiction lacked or did not exercise personal

jurisdiction over the party domiciled in this State or jurisdiction over the property at issue.
E.

Alimony following out-of-state Divorce. FLA § 11 -105.

1.

If annulment or a limited or absolute divorce granted by a court of another

jurisdiction, a Maryland court may award alimony to either party if:

1.

The court in the otherjurisdiction lacked or did not exercise personal

jurisdiction over the party seeking alimony; and
2.

The party seeking alimony was domiciled in Maryland at least 1 year

before the annulment or divorce was granted.
F.

Alimony against nonresident defendant where no personal jurisdiction. FLA § 11-104.
1.

In limited or absolute divorce proceeding, Maryland court may award to

Plaintiff alimony as part of a divorce decree or alimony pendente lite, if:
1.

Complaint asks for alimony and says defendant owns Maryland

2.

Court lacks or is unable to exercise personal jurisdiction over

property; and

defendant. FLA §ll-104(a).
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2.

Award payable only from defendant's Maryland property referred to in the

Complaint or the proceeds of that property. FLA §1 l-104(b).

3.
Court may pass any order regarding property that is necessary to make the
award effective. FLA §ll-104(b). Colbum v. Colbum. 20 Md. App. 346,316 A.2d 283 (1974).

IV.

G.

Maryland Uniform Child Custody Jurisdiction Act. FLA §9-201 et seq.

H.

Maryland Uniform Interstate Family Support Act. FLA §10-301 et seq.

VENUE - Rule 9-201.

A.

In county where Plaintiffresides, or where Defendant resides, is regularly employed

or has a place of business. Rule 9-201(a); Courts & Judicial Proceedings Article, §§ 6-201,6-202.

V.

CORROBORATION REQUIREMENT - FLA S 7-101(bV
A.

Divorce may not be granted on the uncorroborated testimony of the party who is

seeking the divorce.

B.
Purpose is to prevent collusion; only slight corroboration necessary where collusion
less likely. See Bgrrvjigrr, 58 Md. App. 569,473 A.2d 1300 (1984); and Das v. Das. 133 Md.
App. 1,754 A.2d 441 (2000).

C.

Written agreement is full corroboration of voluntary separation if agreement states

that spouses voluntarily agreed to separate and is executed under oath before divorce complaint filed.
FLA § 8-104.

4.

In Welsh v.Welsh. 135 Md. App. 29 (2000), the trial court did not err in granting the
divorce to the wife, rather than to the husband, where the husband provided the
corroborating witness. "While we recognize that it was [husband's] witness who
corroborated a 2-year separation, we do not find any authority that would limit the
court's authority to grant only the [husband] the divorce."

VI.

GROUNDS FOR DIVORCE

A. Absolute divorce - FLA § 7-103.
1.

Adultery - FLA § 7-103(a)(l).

1.

Standard ofproof - Direct proof not required, adultery may be shown

by circumstantial evidence. Breault v. Breault. 250 Md. 173,242 A.2d 116 (1970). Inclination and
opportunity. Bomev. Borne. 33 Md. App. 578,365 A.2d359 (1976). Where possibility ofcollusion

slight, admission by spouse found to be sufficient corroboration. See Barrv.Barr, 58 Md. App. 569,
6
05/02/04 Pleadings/Grounds

# 2

473 A.2d 1300 (1984); Alston v. Alston. 85 Md. App. 65, 281 A.2d 407 (1971); and, Wrisht v.
Phipps. 122 Md. App. 480, 712 A.2d 606 (1998).
2.

Spousal admissions - Generally insufficient without corroboration.

Borne. Id. But see Barrv.Barr. 58 Md. App. 569,473 A.2d 1300 (1984).

3.

Defenses - Recrimination and condonation not bar to absolute divorce

but a factor to be considered. FLA § 7-103(b), (d). See Aronson v. Aronson. 115 Md. App. 78,691
A.2d 785 (1997).

2.

Desertion - FLA § 7-103(a)(2).

1.
Elements - Desertion must continue for twelve months without
interruption prior to filing; must be deliberate and final act; with no reasonable expectation of a
reconciliation. SeeHitev.Hite.210Md.576,124A.2d581 (1956):Deckv.Deck. 12Md.App.313,
278 A.2d 434 (1971).
1.

Requires cessation ofmarital relation but desertion may exist

although parties live under the same roof. Kelsev v. Kelsev. 186 Md. 324, 46 A.2d 627 (1946);
Burke v. Burke. 204 Md. 637, 106 A.2d 59 (1954). Mere fact that party occupies another room

insufficient. Hodees v. Hodses. 213 Md. 322,131 A.2d 703 (1957).

2.

Refusal to continue marital relations may constitute desertion.

Kelsev. supra; Kerber v. Kerber. 240 Md. 312,214 A.2d 164 (1965).

3.

Moving party must prove that the offending party had intention

to end marriage. Appleearth v. Appleearth. 239 Md. 92,210 A.2d 362 (1965). Intention to desert
must co-exist during the statutory period, Timanus v. Timanus. Ill Md. 686,10 A.2d 322 (1940),
but need not begin together. Dunnisan v. Dunniean. 182 Md. 47, 31 A.2d 634 (1943).
4.

"Constructive" desertion ground for divorce where conduct of

one spouse compels other to leave, even though conduct may not justify divorce on the ground of

cruelty, if it renders continuation of marital cohabitation with safety, health and self-respect
impossible. Netty. Neff. 13 Md. App. 128,281 A.2d 556 (1971); and Scheinin v. Scheinin. 200 Md.
282, 89 A.2d 609 (1952). Moving party must show a pattern of conduct, not an isolated incident.

Sharp v. Sharp. 58 Md. App. 386,473 A.2d 499 (1984) cert, denied, 300 Md. 795.
3.

Voluntary separation - FLA §7-103(a)(3).

1.

Elements - Express or implied mutual agreement between the parties to

separate accompanied by a mutual intent not to resume the marital relationship; parties must have
lived separate and apart without cohabitation for the statutory (twelve month) period; proof that the

separation is beyond reasonable expectation of a reconciliation. Wallace v. Wallace. 290 Md. 265,
429 A.2d 232 (1981). See Aronson v. Aronson. 115 Md. App. 78,691 A.2d 785 (1997), regarding

necessity of "intent to terminate the marriage." Also, Caccamise v. Caccamise. 130 Md. App. 505,
7
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747 A.2d 221 (2000), cert, denied 359 Md. 29 (2000).

2.
723, 264 A.2d 858 (1970).

Corroboration required of each element. Garner v. Garner. 257 Md.
Written agreement is full corroboration of voluntary separation if

agreement states that spouses voluntarily agreed to separate and is executed under oath before

divorce complaint filed. FLA § 8-104.
3.

Acquiescence not tantamount to consent. Carney v. Carney. 16 Md.

App. 243,295 A.2d 792 (1972).
4.

Separation may become voluntary after initial abandonment. Wallace.

supra.

4.

Two year separation - FLA § 7-103(a)(5).

1.
Elements - "parties have lived separate and apart without cohabitation
for 2 years without interruption before the filing of the application for divorce."
5.

Cruelty of treatment toward the complaining party, if there is no reasonable

expectation ofreconciliation. FLA § 7-103(a¥7). Das v. Das. 133 Md. App. 1,754 A.2d441 (2000).
6.
Excessively vicious conduct toward the complaining party, if there is no
reasonable expectation ofreconciliation. FLA § 7-103(a)(8). Das v. Das. 133 Md. App. 1,754 A.2d
441 (2000)

7.

Conviction of felony or misdemeanor - FLA §7-103(a)(4).
1.

Elements - Defendant has been sentenced to serve at least three years

or an indeterminate sentence in a penal institution and has served twelve months of the sentence
prior to complaint for divorce.
8.

Insanity. FLA § 7-103(a)(6).
1.

Elements - Insane spouse confined for at least three years before filing

complaint; proofof incurable insanity from testimony oftwo psychiatrists; one ofthe parties resident
of state for at least two years prior to filing complaint.

9.

NOTE: Bigamy is ground for annulment, not for divorce. 154 Md. App.
420, 840 A.2d 173 (2003)

B.

Limited divorce - FLA § 7-102.

1.

Desertion or voluntary separation for a period less than twelve months. FLA §

7-102(a)(3), (4).
2.

Cruelty - FLA § 7-102(a)(l).
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1.

Directed toward complaining party or minor child of such party.

2.

Defined as conduct endangering the life, person or health ofspouse (or

minor child) or causing reasonable apprehension of bodily suffering. Neff. supra. Violent,
outrageous conduct rendering impossible the proper discharge ofthe duties ofmarried life. Stecher
v. Stecher. 226 Md. 155, 172 A.2d 515 (1961). See Das v. Das. 133 Md. App. 1, 754 A.2d 441
(2000).

3.

Examples - Unfounded charges of infidelity coupled with spying,

public abuse and physical violence. Sullivan v. Sullivan. 2 23 M d. 7 4,162 A .2d 4 53 (1960);
unreasonable sexual demands, driest v. Griest. 154 Md. 696, 140 A.2d 590 (1945); Hockman v.
Hochnan. 184 Md. 473,41 A.2d 510 (1945); statements amounting to mental cruelty, Li v. Li. 249
Md. 593,241 A.2d 389 (1968).

4.

Condonation may be asserted as defense. Sullivan, supra; Neff. supra.

5.

Revival of conditionally condoned misconduct by subsequent

misconduct. Sullivan, supra.

3.

Excessively vicious conduct - FLA § 7-102(a)(2).

1.

Directed toward Plaintiff or minor child of Plaintiff.

2.
Defined as evil, corrupt or depraved conduct. Does not require an
assault, battery or any physical violence. See Shutt v. Shutt. 71 Md. 193,17 A. 1024(1889): Wheeler
v. Wheeler. 101 Md. 427,61 A. 216 (1905). See Das v. Das. 133 Md. App. 1,754 A.2d441 (2000).
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Das v. Das. 133 Md. App. 1,754 A.2d 441 (2000), cert, still pending as of September 22,2000.
Court of Special Appeals of Maryland.
Vincent DAS
v.

Anuradha DAS.

No. 2319, Sept. Term, 1999.
June 28, 2000.
West Headnotes

[19] Divorce kl30
134kl30

Wife's testimony corroborated by her brother supported an absolute divorce based on either cruelty or excessively
vicious conduct, even though she did not account for the particulars of specific violent incidents; she spoke of
ongoing cruelty, testified in some detail how the husband'scontrolling behavior harmed her previously close
relationship with her family, and spoke with fear of the husband's taunting questions about what she might do when
the protective order expired. Code, Family Law, § 7-103(a)(7, 8).
[20] Divorce kl27(4)
134kl27(4)

The corroboration of the testimony required of a spouse seeking a divorce varies with the circumstances of each case;
as the likelihood of collusion decreases, so does the degree of corroboration needed, but if the case precludes the
possibility of collusion, only slight corroboration is required. Code, Family Law, § 7-101(b).
[21] Divorce kl27(4)
134kl27(4)

Despite the quality of proof needed to prove cruelty and excessively vicious behavior, wife seeking an absolute
divorce needed only slight corroboration for her testimony; there was almost no likelihood of collusion, where
domestic violence proceedings had taken place the prior year, culminating in the entry of a one-year protective order,
and the husband had fled the country. Code, Family Law, § 7-101(b).
[22] Divorce kl27(4)
134kl27(4)

Testimony by wife's brother that she sought refuge in his home after an assault by the husband, that he had observed
a pattern of stress and tension in her life, and that the husband attempted to isolate the wife from her family
sufficiently corroborated her testimony in support of absolute divorce on the basis of cruelty and excessively vicious
behavior. Code, Family Law, §§ 7- 101(b), 7-103(a)(7, 8).
**444 *6 Reginald W. Bours, III and David R. Bach, Rockville, for appellant.

Joseph C. Paradiso (Paradiso, Dack, Taub & Oler, P.C., Bethesda and John S. Weaver, Gaithersburg, on the brief),
for appellee.
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Finally, Husband asks if the trial court erred or abused its discretion in granting Wife an absolute divorce. He
argues that the facts alleged by Wife at the August 11 hearing do not support grounds for divorce based on either
cruelty or excessively vicious conduct because they lack sufficient specificity and fail to reach the level of
egregiousness described in some of our older cases. He also claims that Wife's testimony was uncorroborated. We
disagree.

Whether the events that bring a divorce complainant to court constitute cruelty or excessively vicious conduct has
never been the stuff of which bright line rules are made, and even now our standards are shifting. Only recently, in
1998, did the legislature make cruelty and excessively vicious conduct grounds for absolute divorce in Maryland.
See Md.Code (1984,1999 Repl.Vol.), § 7-103(a)(7) & (8) of the Family Law Article (codifying 1998 Md. Laws 349
& 350). Before that time, cruelty of treatment gave grounds for limited divorce only, a rule that originated in
English ecclesiastical courts. Because divorce itself was disfavored by the church, the rule existed only to protect the
victim-party from further and more serious physical harm. "The cruelty which entitles the injured *33 party to a
divorce ... consists in that sort of conduct which endangers the life or health of the complainant, and renders
cohabitation unsafe." Harris v. Harris, 161 Eng. Rep. 697 (1813). Maryland adopted this English rule, as the Court
of Appeals explained in Scheinin v. Scheinin, 200 Md. 282,288, 89 A.2d 609 (1952) ("In 1851 Chancellor Johnson
announced in the High Court of Chancery that the words 'cruelty of treatment' as contained in the Maryland divorce
statute would be given the same interpretation as given to them by the English Ecclesiastical Courts.") (citations
omitted). The English rule, as articulated in Scheinin and older cases, was for many years our gold standard, setting
the parameters for what constituted cruelty:

Ordinarily a single act of violence slight in character does not constitute cruelty **459 of treatment as a cause for
divorce. But it is now accepted in Maryland, as well as generally throughout the country, that a single act may be
sufficient to constitute the basis for a divorce on the ground of cruelty, if it indicates an intention to do serious
bodily harm or is of such a character as to threaten serious danger in the future.
Id. at 288-89, 89 A.2d 609 (citations omitted).

The Court in Scheinin, however, went on to point out that the original definition of "cruelty" had grown more broad,
to encompass mental as well as physical abuse:

It is now accepted that cruelty as a cause for divorce includes any conduct on the part of the husband or wife which
is calculated to seriously impair the health or permanently destroy the happiness of the other. Thus any misconduct
of a husband that endangers, or creates a reasonable apprehension that it will endanger, the wife's safety or health
to a degree rendering it physically or mentally impracticable for her to properly discharge the marital duties
constitutes cruelty within the meaning of the divorce statute.

Id. at 289-90, 89 A.2d 609 (citations omitted). Even under this more modern definition, the cases for limited
divorce on *34 grounds of cruelty and excessively vicious conduct-there are no reported cases for absolute divorce
on these grounds-show remarkable tolerance for abusive behavior. "[A] divorce cannot be granted on the ground of
cruelty of treatment merely because the parties have lived together unhappily as a result of unruly tempers and marital
wranglings.... [M]arital neglect, rudeness of manner, and the use of profane and abusive language do not constitute
cruelty." Id. at 288, 89 A.2d 609 (citations omitted); see also Harrison v. Harrison, 223 Md. 422, 426, 164 A.2d
901 (1960) (where husband struck wife and gave her a black eye, a "single act of violence complained of by appellee
does not measure up to what the law of this State requires for a showing of cruelty ... [or justify] the wife's living
apart from her husband"); Bonwitv. Bonwit, 169 Md. 189,193,181 A. 237(1935) (husband's "violent outbursts of
temper, accompanied in some instances by ... slapping" wife did not constitute cruelty); McKane v. McKane, 152
Md. 515, 519-20, 137 A. 288 (1927) (husband's "spells," caused by drinking, during which he called wife vile
names, implied unchastity on her part, cursed her, pouted, and refused to eat did not constitute cruelty); Short v.

Short, 151 Md. 444,446,135 A. 176 (1926) ("Marital neglect, indifference, a failure to provide as freely as the wife
may desire in dress or in conveniences, sallies of passion, harshness, rudeness, and the use of profane and abusive
language towards her are not sufficient, if not in manner and degree endangering her personal security or health.")

(citing Childs v. Childs, 49 Md. 509, 514 (1878)); Neff v. Neff, 13 Md.App. 128, 132, 281 A.2d 556 (1971)
(single incident of violence and continued verbal abuse insufficient grounds for divorce because "[i]t does not appear

from the evidence presented drat appellant was in such fear for her health and safety"); Galvagna v. Galvagna, 10
Md.App. 697,702,272 A.2d 89 (1971) (where husband struck wife once, and used an open hand rather than his Mst,
there was insufficient evidence of cruelty). On die other hand, the Court of Appeals upheld a limited divorce on
grounds of cruelty where it appeared that one party had been in significant peril, *35 e.g., incidents of drunken rage
11
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and physical abuse that required the wife to seek police intervention and seek refuge with relatives. See Hilbert v.
Hilbert, 168 Md. 364, 370-75, 177 A. 914 (1935).

In reviewing these oft-cited cases on cruelty and excessively vicious conduct, we note that most are quite old and
give victims little relief from their aggressive partners by modern standards. In part, we believe, the courts'
reluctance to grant relief stems from the fact that cruelty and **460 excessively vicious conduct were grounds for
limited and not for absolute divorce, and Maryland courts have historically disfavored divorce from bed and board.
See, e.g., Bonwit, 169 Md. at 194, 181 A. 237 ("[T]he policy of the law of this state looks with disfavor upon
divorces a mensa et thoro .... 'It is not the function of the courts ... to arbitrate family quarrels, but to determine
upon the evidence whether either of the parties has been guilty of such conduct as would make a continuance of the
marital relation inconsistent with the health, self-respect, and reasonable comfort of the other.1") (quoting Singewald
v. Singewald, 165 Md. 136, 146, 166 A. 441 (1933)); Porter v. Porter, 168 Md. 296, 305, 177 A. 464 (1935)
("[T]he law of this state is not favorable to divorces a mensa et thoro, and they will not be granted except for grave
and weighty causes, and even then the evidence must be clear and the corroboration satisfactory and in accordance
with the law.... 'Parties to the marriage must realize that the relationship is seldom perfect, and that it is essential to
the happiness and contentment of the parties, as well as for the benefit of society, that each tolerate inconveniences,
annoyances, even hardships, and make sacrifices for the common welfare.' ") (quoting McClees v. McClees, 160
Md. 115, 120, 152 A. 901 (1931)). Disapproval of limited divorce likely colored past analysis in the cases where
cruelty or excessively vicious conduct was alleged.

In more recent years, however, a greater awareness and intolerance of domestic violence has shifted our public
policy toward allowing the dissolution of marriages with a violence *36 element. [FN23] In the courts, we have
responded to this trend by permitting absolute divorce on grounds of constructive desertion, a doctrine far fnendlier
to victims of violence in terms of the quality of proof required to grant freedom from the shackles of an abusive
spouse. [FN24] Likewise, the General Assembly responded in 1980 by enacting the domestic violence statute,
Md.Code (1984, 1999 Repl.Vol., 1999 Cum.Supp.), §§ 4-501 through 4-516 of the Family Law Article, which
grants Maryland courts the power to issue civil protective orders and offers various forms of relief to victims. In
1998, as part of its continuing modernization of our family law, the legislature acknowledged that persons subject to
domestic abuse should be entitled to seek absolute divorce immediately without a waiting period prior to the filing of
a complaint. It thus expanded the grounds for absolute divorce to include cruelty and excessively vicious conduct.
John F. Fader H & Richard J. Gilbert, Maryland Family Law § 3-2(a) (2d ed. 1999 Cum.Supp.).
FN23. The problem of domestic abuse... remained largely ignored by our society until the last two decades,
when national efforts toward legal and social reform began to surface.
gained widespread public attention.

Since then, domestic abuse has

Social service agencies developed battered women's shelters and

hotlines, and state legislatures recognized that domestic violence needed to be adequately addressed.

Cobum v. Coburn, 342 Md. 244, 251, 674 A.2d 951 (1996) (citations omitted).
FN24. Even when behavior does not rise to the level of cruelty or excessively vicious conduct, our courts
have long ended violent marriages on grounds of constructive desertion. "It is accepted that any conduct of
a husband that renders the marital relation intolerable and compels the wife to leave him may justify a
divorce on the ground of constructive desertion, even though the conduct may not justify a divorce on the

ground of cruelty." Scheinin, 200 Md. at 290, 89 A.2d 609 (citing Sullivan v. Sullivan, 199 Md. 594,601,
87 A.2d 604 (1952)); see also Painter v. Painter, 113 Md.App. 504, 529, 688 A.2d 479 (1997) ("Due to
the seriousness of the problem of domestic violence in our society and the extreme example of domestic
violence contained in this case, we commit this case to the reporter in order that the facts contained herein
may be preserved as examples of the seriousness of this, all too frequent, recurring problem and to again

emphasize that a woman is not required to be a homicide victim in order to establish the elements of
constructive desertion.").

*37 In the courts, we are now left holding a stack of cases-all "good law"-dating **461 from the 1920's that no
longer square with our modern understanding of appropriate family interaction. Verbal and physical abuse may have
been tolerated in another era, and our predecessors at bar may have placed the continuity of the marital bond above
the well-being of individual participants, but our values are different today. Indeed, in the 1999 supplement to their
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classic treatise on Maryland Family Law, authors John F. Fader II and Richard J. Gilbert correctly opine that we "are
probably going to have a difficult time reconciling the statutory mandate to give relief to the abused individual with
some of the case decisions of the past." See Fader & Gilbert, supra § 3-2(a).
[19] Against this background, we turn to the instant case.

Husband claims that his conduct toward Wife never

"endangered her life, person, or health, or would have otherwise caused her to feel apprehension of bodily

suffering," and, to be sure, during her brief time on the witness stand on August 11, Wife did not account for the
particulars of specific violent incidents. Nevertheless, from Wife's direct testimony and in the pleadings, the court
below learned that the history of violence between Husband and Wife justified entry of a one-year protective order in
January 1998, after a particularly violent incident that was "one in several cases of domestic violence." [FN25] Wife
went on to testify that the parties' marriage *38 was an arranged marriage, which "in our culture ... the way it is
conducted is basically subservience." She spoke of ongoing cruelty, including "making me stay up all night in order
to listen to him, isolating me from my friends and from my family, and, not allowing contact as much as possible....

[Hjitting, pinching, pulling hair, etc." Wife testified in some detail how husband's controlling behavior harmed her
previously close relationship with her family. [FN26]

She told the court how she has continuing **462 health

problems, including cardiac arrhythmia brought on by the "stress of the marriage and the tensions at home." Wife
also spoke with fear of Husband's taunting questions about what she might do when the protective order expired.

Although Wife's testimony did not track Husband's mistreatment of her in minute detail, it is clear from that
testimony and the very existence of a protective order that Husband's conduct far exceeded mere "sallies of passion,
harshness, [and] rudeness," Short, 1S1 Md. at 446, 13S A. 176, *39 and in fact threatened Wife's physical and
emotional well-being.

"[W]here violence has been inflicted and threats have been made," as in the instant case, "a

Court of Equity should not hesitate to grant relief, especially where the facts indicate a probability that violence might

be repeated." Timanus v. Timanus, 177 Md. 686,687,10 A.2d 322 (1940) (citing Patterson v. Patterson, 125 Md.
695, 96 A. 398 (1915)).
FN25. Wife testified that she filed for the order

because my husband assaulted me on the night of January the 5 th, and as a result, the police came to the
house. And at that point, the officer taking the report advised me as to how I could proceed because he
could see that the situation was not good, and I had been hit, and he advised me how to go to District Court
or Circuit Court in order to get an ex parte order which was then subsequently followed by a protective
order for one year.

We note that Husband is highly critical of Wife's account of this event, because Wife "never testified [he]
actually struck her.... [Wife's] testimony about what the officer saw is hearsay ... [and t]he record gives
absolutely no indication of where said incident allegedly occurred.... where on her body she was allegedly
struck ... [and] whether [Husband] allegedly used a hand, foot, or anything else." Husband's contentions
defy reason.

For the District Court to have granted a one-year protective order-which, we note, is the

maximum duration for an initial order, see Md.Code (1984, 1999 Repl.Vol., 1999 Cum.Supp.), § 4506(b)(2)(iii) of the Family Law Article-it must have found by clear and convincing evidence that abuse
occurred or Husband must have consented to its entry, § 5- 506(c)(l)(ii), as he did here. By giving such

consent, Husband as much as admitted that marital violence occurred.
FN26. Wife testified:

And my parents also took care of my children for several years while my husband went to school and I
worked full-time. And at that time my relationship with my family got strained. Because of the stresses in
the marriage, I could not relate to them properly.

I would drop the children off there in the morning, and then all I had to do was pick them up in the
afternoon and come right back because I was not allowed to stay, and I was fearful of staying.

Q: Why were you afraid to stay?
A: Because I was made to account for my time, and there was a point where I was made to account for my

time for a whole week in half-an-hour increments. And that became very difficult because when you have
two small toddlers and you're working, it becomes very hard to account for time like that. And basically it
becomes a form of cruelty, a form of bullying, a form of intimidation.

Q: Did you tell your family about this?
A: I did not tell them anything for several years, but I think it was quite evident to diem that I was under a

13
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lot of stress and tension....

[20] Husband also claims that Wife's testimony was largely uncorroborated. If true, Husband's assertion would be
fatal to the final judgment, for "[a] court may not enter a decree of divorce on the uncorroborated testimony of the
party who is seeking the divorce." Md.Code (1984, 1999 Repl.Vol.), § 7- 101(b) of the Family Law Article; see
also Dicus v. Dicus, 131 Md. 87, 88,101 A. 697 (1917) (corroboration required for charges of cruelty). We require
corroborationto prevent collusion. Heinmuller v. Heinmuller, 133 Md. 491,494-95,105 A. 745 (1919); Timanus,
177 Md. at 687, 10 A.2d 322. Corroboration

"need not be testimony given byanother or other witnesses to all of the same identical facts to the minutest
particulars, but only their giving such facts in evidence as already testified to by petitioner, or such circumstances
tending to establish them, as renders petitioner's testimony so much more probable as to be legally acceptable, and

which serves to empower the judge to accept the truth of the petitioner's whole story."
Appel v. Appel, 162 Md. 5, 8,158 A. 65 (1932) (quoting Bowersox v. Bowersox, 157 Md. 476,480,146 A. 266
(1929)); see also Kelsey v. Kelsey, 186 Md. 324, 328, 46 A.2d 627 (1946) (corroboration "is sufficient if it lends
substantial support to the complainant's testimony as to material and controlling facts"). The corroboration required
varies with the circumstances of each case; as the likelihood of collusion decreases, so does the degree of
corroboration needed. For this reason, if the case precludes the possibility of collusion, only slight corroboration is

required. Heinmuller, 133 Md. at 495, 105 A. 745; Timanus, 177 Md. at 687, 10 A.2d 322.
[21] *40 Here, despite the quality of proof needed to prove cruelty and excessively vicious behavior, Wife needed

only slight corroboration for her testimony, for there was almost no likelihood of collusion. The problems between
the parties had long been known to the courts. Domestic violence proceedings had taken place die prior year,
culminating in the entry of a one- year protective order. CINA proceedings against Husband were ongoing, because
he had allowed Radha to skip school. Husband had fled the jurisdiction of die court, taking Radha with him.
[22] Wife's brother, Arjun Duggal, corroborated her testimony and, in our view, his testimony was sufficient to
establish Wife's entitlement to an absolute divorce. Duggal told the court that Wife had sought refuge in his home in
January 1998 after Husband assaulted her. He further testified that he had "observed a pattern of stress, tension in
her life since 1986," when he first immigrated to the United States. He also addressed Husband's efforts to isolate

Wife from her family, [FN27] corroborating **463 his sister's testimony in that regard. Duggal's testimony tracked
with all major tenets of Wife's testimony, empowering the trial judge to find that Wife told the truth. It thus met the
legal standard for corroboration, and we affirm the trial court's judgment of absolute divorce.
FN27. Duggal testified:

On die occasions that we did have to meet my sister, she was always very tense when she came to pick up
the kids. I was in the house also, and she was always hi a hurry to get back just based on the fact that he
would question her on every second that she spent. He tried to keep her away from her family.
He also had-I've overheard telephone conversations that he had with her hi which they argued and~
Q: Did he make threats in those conversations?

A: He made threats of divorce and then turned around and called my mom and told her that my sister was
asking for the divorce.
Q: And hi your culture, what does a threat of a divorce mean from a man?

A: It is a very serious, very

serious matter, and it's not to be taken lightly.
JUDGMENT AFFIRMED.
COSTS TO BE PAID BY APPELLANT.
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VII.

RESTORATION OF FORMER NAME - FLA § 7-105.

A. Available at time of absolute divorce.
B. Court shall change birth-given name of a party to any other former name if:
1. The party took new name on marriage and no longer wishes to use it;

2. The party asks for the change of name; and
3. The party's purpose is not illegal, fraudulent or immoral.

Vm.

PROPERTY DISPOSITION IN ANNULMENT AND DIVORCE - FLA S 8-201 et sea..
A. Use and possession of family home and family use personal property. FLA § 8-206 — 8-

211.

B. Determination of ownership of personal and real property. FLA § 8-202.
C. Determination of Marital Property (FLA § 8-203), Valuation (FLA § 8-204), and
Monetary Award/Division of Retirement Benefits (FLA § 8-205).
D. When a monetary award or other relief pursuant to FLA § 8-205 is an issue, the parties
shall file a joint statement listing all property owned by one or both of them. Rule 9207(a). The joint statement shall be in substantially the form set forth in Rule 9-207(b),
and the time for filing and procedures ofRule 9-207(c) should be followed to avoid the
severe sanctions provided by Rule 9-207(d).
IX.

ALIMONY - FLA § 11-101 et seq.

24.

CHILD SUPPORT - GUIDELINES - FLA § 12-101 et seq.

XL

CHILD CUSTODY - FLA §§ 5-203,9-101— 9-106.

XII.

ATTORNEYS FEES- FLA §§ 7-107, 8-214,11-110,12-103.

1.

Divorce proceeding. FLA § 7-107, applicable to cases filed after 10/1/99.

2.

Monetary Award/Use and Possession Proceeding. FLA § 8-214, applicable to cases

filed after 10/1/99.

3.

Alimony proceeding. FLA § 11 -110.

4.

Child Custody, Visitation, Support proceeding. FLA § 12-103.
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HEALTH INSURANCE COVERAGE
A. Inclusion of child on health insurance policy. FLA § 12-102.

B. Continuation of spouse's coverage. FLA § 11-111; § 15-408, Insurance Article;
C. Federal "COBRA" coverage.

092200/040801/041303/050204pldgs-grnds-div.jw.wpd
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RECOMMENDATIONS: MERITS - MONETARY AWARD FL 8-205:
(a) Grant ofaward. — Subject to the provisions of subsection (b) of this section, after the

court determines which property is marital property, and the value of
the marital property, the court may transfer ownership of an interest in a pension, retirement,
profit sharing, or deferred compensation plan from 1 party to either or both parties, grant a monetary award,

or both, as an adjustment of the equities and rights of the parties concerning marital property, whether or
not alimony is awarded.

(b) Factors in determining amount and method ofpayment or terms oftransfer. - The court shall
determine the amount and the method of payment of a monetary award, or the terms of the transfer of the
interest in the pension, retirement, profit sharing, or deferred compensation plan, or both, after considering
each of the following factors:

(1)

the contributions, monetary and nonmonetary, of each party to the wellbeing of the family;

(2)

the value of all property interests of each party;

(3)

the economic circumstances of each party at the time the award is to be
made;

JSW/rec-monetaryaward/051202
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(4)

the circumstances that contributed to the estrangement of the parties;

(5)

the duration of the marriage;

(6)

the age of each party; Plaintiffs age:

(7)

the physical and mental condition of each party;

(8)

how and when specific marital property or interest in the pension,

; Defendant's age

retirement, profit sharing, or deferred compensation plan, was acquired,
including the effort expended by each party in accumulating the marital
property or the interest in the pension, retirement, profit sharing, or
deferred compensation plan, or both;

JSW/rec-monetaryaward/051202
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(9)

the contribution by either party of property described in § 8-201(e)(3) of
this subtitle to the acquisition of real property held by the parties as
tenants by the entirety;

(10)

any award of alimony and any award or other provision that the court has
made with respect to family use personal property or the family home; and

(11)

any other factor that the court considers necessary or appropriate to
consider in order to arrive at a fair and equitable monetary award or
transfer of an interest in the pension, retirement, profit sharing, or deferred
compensation plan, or both.

(c ) Award reduced to judgment. - The court may reduce to a judgment any
monetary award made under this section, to the extent that nay part of the award
is due and owing.
MONETARY AWARD;
AMOUNT:

Awarded to

TERMS OF PAYMENT:

JUDGMENT:

TRANSFER OF INTEREST IN PENSION, RETIREMENT, PROFIT
SHARING, OR DEFERRED COMPENSATION PLAN:

NOTE: SURVIVORS BENEFITS, & PAYMENT OF COST

JSW/rec-monetaryaward/051202
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RECOMMENDATIONS; ALIMONY: MERITS

FL 11-106: (b) Required considerations: In making the determination, the court
shall consider all the factors necessary for a fair and equitable award, including:
(1)

the ability of the party seeking alimony to be wholly or partly selfsupporting;

(2)

the time necessary for the party seeking alimony to gain sufficient
education or training to enable the party to find suitable employment;

(3)

the standard of living that the parties established during their marriage 1;

(4)

the duration of the marriage;_

(5)

the contributions, monetary and nonmonetary, of each party to the wellbeing of the family;

1 The underlying purpose of alimony is not designed to create a subsistence level for the more dependant
spouse; rather, the court is required to consider numerous factors, including the lifestyle to which he or she
had become accustomed. Poser v. Poser. 106 Md. App. 329, 664 A.2d 453 (1995).

JSW/rec-alimony/051202
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(6)

the circumstances that contributed to the estrangement of the parties;

(7)

the age of each party; Plaintiff- age

(8)

the physical and mental condition of each party;

(9)

the ability of the party from whom alimony is sought to meet that party's
needs while meeting the needs of the party seeking alimony;

(10)

any agreement between the parties;

JSW/rec-alimony/051202

; Defendant - age

(11)

the financial needs and financial resources of each party, including:

(i)

all income and assets, including property that does not produce
income;

(ii)

any award made under §§ 8-205 and 8-208 of this article;

(iii)

the nature and amount of the financial obligations of each party;

and
(iv)

the right of each party to receive retirement benefits; and

JSW/rec-alimony/051202

(12)

whether the award would c ause a spouse who i s a resident o f a r elated
institution as defined in § 19-301 of the Health-General Article and from
whom alimony is sought to become eligible for medical assistance earlier
than would otherwise occur.

(c )

Award for indefinite period. - The court may award alimony for an

indefinite period, if the court finds that:
(1)
due to age, illness, infirmity, or disability, the party seeking alimony
cannot reasonably be expected to make substantial progress toward
becoming self-supporting; or

(2)

even after the party seeking alimony will have made as much progress
toward becoming self-supporting as can reasonably be expected, the

respective standards of living of the parties will be unconscionably
disparate.

AFTER CONSIDERING THE FOREGOING FACTORS:
Alimony Award: REHABILITATIVE ALIMONY FOR A PERIOD OF
/INDEFINITE ALIMONY

JSW/rec-alimony/051202
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IN THE CIRCUIT COURT FOR MONTGOMERY COUNTY, MARYLAND

Plaintiff
No.

vs.

, Family Law

Defendant
PLAINTIFF'S/DEFENDANT'S PRE-TRIAL STATEMENT

The PlaintifCDefendant submits this Pre-Trial Statement.
A.

Parties and Counsel: Names, addresses, and telephone numbers of all

parties and counsel on whose behalf this Statement is filed
Party's Name:
Party's Address:

Phone:

Party's Attorney's Name:_
Attorney's Address:

Phone:
B.

Discovery: A certification that all discovery has been completed by the

date set forth in the Scheduling Order.

C.

Alternative Dispute Resolution (APR'): A certification that ADR has been
completed. (If ADR is ordered)

Pre-Trial Statement/jsw/060102
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D.

Undisputed Issues/Stipulations: A list of all issues not in dispute or facts

stipulated.

E.

Disputed Issues: A list of each disputed issue and the principle contentions
of all parties respecting each.

F.

Requested Stipulations: A list of all facts to which other parties are asked

to stipulate.

G.

Citations: A list of any cases or statutes, which need to be called to the

Court's attention.

Pre-Trial Statement/jsw/060102
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H.

Pending Motions: A list of title, movant, and filing date of any pending
motions.

I.

Witnesses: A list of the name, address, and telephone number of each

person who maybe called to testify. Expert witnesses shall be so designated, and list
matters about which they will testify. No party may call at trial any witness omitted from
that party's Pre-Trial Statement, except for impeachment or rebuttal purposes.

J.

Exhibits: A list of all exhibits to be entered at the time of trial. The

following exhibits are requested (if applicable): Child Support Guidelines Worksheets
(and supporting documents pursuant to Family Law Article Section 12-203), a Joint 9207 statement, and a financial statement on the Montgomery County Circuit Court form.

Pre-Trial Statement/] sw/060102

\ol

J. Exhibits Continued)

K.
Deposition Testimony: A designation by page and line of deposition
testimony to be offered as substantive evidence, not impeachment.

L.

Pleadings and Discoverv Responses: A designation by page and paragraph

of any pleading or discovery response to be offered as substantive evidence, not
impeachment.

M. Videotapes: A list of videotapes to be shown and the authority for doing so.

Pre-Trial Statement/jsw/060102

Submitted by:

Signature

Printed Name

Address

Phone number

CERTIFICATE OF SERVICE

I HEREBY CERTIFY, that on this

day of

,200

a copy of this Pre-Trial Statement was mailed first-class, postage pre-paid to:
Opposing Party/Attorney:
At address:

Signature

Printed Name

Pre-Trial Statement/jsw/060102
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ATTACHMENT TO PRETRIAL STATEMENT
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"Winning On Exceptions"
Family Law Section Meeting
Thursday, April 19,2001 (Revised 04/13/03)
1.

Rule 9-208
*

*

*

e. Findings and recommendations. (1) Generally. Except as otherwise provided in

section d of this Rule, the master shall prepare written recommendations, which shall include a
brief statement of the master's findings and shall be accompanied by a proposed order. The

master shall notify each party of the recommendations, either on the record at the conclusion of
the hearing or by written notice served pursuant to Rule 1-321 ... Promptly after notifying the
parties, the master shall file the recommendations and proposed order with the court.
(2) Supplementary Report. The master may issue a supplementary report and
recommendations on the master's own initiative before the court enters an order or judgment. A

party may file exceptions to new matters contained in the supplementary report and
recommendations in accordance with section f of this Rule.
f. Exceptions. Within ten days after recommendations are placed on the record or served
pursuant to section e of this Rule, a party may file exceptions with the clerk. Within that period
or within ten days after service of the first exceptions, whichever is later, any other party may
file exceptions. Exceptions shall be in writing and shall set forth the asserted error with
particularity. Any matter not specifically set forth in the exceptions is waived unless the court
finds that justice requires otherwise.
g. Requirements for Excepting Party. At the time the exceptions are filed, the

excepting party shall either: (1) order a transcript of so much of the testimony as is necessary to
rule on the exceptions, make an agreement for payment to ensure its preparation, and file a
certificate of compliance stating that the transcript has been ordered and the agreement has been
made; (2) file a certification that no transcript is necessary to rule on the exceptions; (3) file an
agreed statement of facts in lieu of the transcript; or (4) file an affidavit of indigency and motion

requesting that the court accept an electronic recording of the proceedings as the transcript.
Within ten days after the entry of an order denying a motion under subsection g (4) of this
section, the excepting party shall comply with the subsection g (1). The transcript shall be filed
within 30 days after compliance with subsection g (1) or within such longer time, not exceeding
60 days after the exceptions are filed, as the master may allow. For good cause shown, the court
may shorten or extend the time for the filing of the transcript. The excepting party shall serve a

copy of the transcript on the other party. The court may dismiss the exceptions of a party who
has not complied with this section.
* * *

2.

Follow Requirements of Rule 9-208

A.

Timely file written exceptions (within 10 days after oral recommendations placed

B.

Timely request a hearing if desired (excepting party is to file request with

on record or served1; or 10 days after service of first exceptions);

exceptions, and other party may request within 10 days after exceptions filed),
Rule9-208.i.;
C.

Timely order requisite transcript at time exceptions filed (and arrange for

payment)2, Rule 9-208.g;

1 The time for filing exceptions begins to run from time recommendations are orally placed on the record even if the
parties are subsequently notified in writing. Morales v. Morales. Ill Md. App. 628, 683 A.2d 1124 (1996).
04/13/03 Exceptions
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D.
E.

File certificate of compliance that transcript has been ordered & payment
agreement has been made;
Timely file transcript (generally, within 30 days following filing of Exceptions),
Rule 9-208.g. See Lebac v. Lebac. 109 Md. App. 396,675 A.2d 131 (1996),
affirming denial of exceptions where transcript was not filed as required by the
rule.

F.

Serve a copy of the transcript on the other party, Rule 9-208.g.

G.

Set forth asserted error with particularity - matters not specifically set forth are
waived "unless the court finds that justice requires otherwise," Rule 9-208.f. See

James v.James. 96 Md. App 439,625 A.2d 381 (1993)3; Bland v. Larsen. 97 Md.
App. 125,627 A.2d 79 (1993); Lemlev v. Lemlev. 102 Md. App. 266,649 A.2d
1119 (1994) (An exception meets the particularity requirement if court is
reasonably able to rule on exception and opposing party is reasonably able to
frame a response).

3.

Responding party must show supporting basis for master's factual finding. Where a
party's exceptions challenge a finding by the master as not being supported by the record,
the responding party "should specify those portions of the record upon which he or she
relies to demonstrate an adequate foundation for that finding." Domingues v. Johnson.
323 Md. 486,496, 593 A.2d 1133 (1991). The chancellor's burden is lessened to the
extent that the opposing party provides an adequate reply to the moving party's
exceptions.

4.

Hearing on exceptions. Rule 9-208.i. The court may decide exceptions without a hearing,
unless a request for a hearing is filed with the exceptions or by an opposing party within
ten days after service of the exceptions. If timely requested, a hearing on exceptions shall
be heard within 60 days after the filing of exceptions (unless the parties otherwise agree
in writing).

5.

Additional evidence that was not presented to the master. "The exceptions shall be
decided on the evidence presented to the master unless: (A) the excepting party sets forth

2 Question: What if both parties file exceptions? If you are the second party to file exceptions, and assume first
excepting party has ordered transcript, your exceptions could be subject to dismissal for failure to order and file a
transcript if your assumption turns out to be wrong! Parties should seek to cooperate and coordinate to avoid
unnecessary cost that would be incurred if two transcripts were ordered, and the potential dismissal where no
transcript has been ordered and filed. Rule 9-208J. states that "[t]he court, by order, may assess among the parties..
. costs... of any transcript," so it makes sense to communicate with opposing counsel.

3 The issue in James was whether the trial court erred in not dismissing exceptions for vagueness. The exceptions
essentially contained a recounting of what occurred before the master and statements of fact regarding the history of
the case. However, exception number nine alleged
That the [exceptant] respectfully suggests that the above stated minuscule amount of alimony does
not in any way reflect his needs which were adequately demonstrated in his expense sheets and
does not properly take into consideration the ability to pay demonstrated by [other party]
The chancellor increased the alimony pendente lite from $4,500 to $8,000 monthly, and the appellate court
determined that the foregoing exception "was specific enough to afford appellant sufficient notice to
respond and provided the degree ofparticularity required by law to allow the chancellor to review the

findings of the master." 625 A.2d at 386.
04/13/03 Exceptions
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with particularity the additional evidence to be offered and the reasons why the evidence
was not offered before the master, and (B) the court determines that the additional
evidence should be considered. If additional evidence is to be considered, the court may
remand the matter to the master to hear and consider the additional evidence or conduct a
de novo hearing." Rule 9-208.L

6.

Understand the relationship between the master and the chancellor, which is

constitutionally determined.4 See Domineues v. Johnson. 323 Md. 486,593 A.2d 1133
(1991); Miller v.Boslev.5 113 Md. App. 381, 688 A.2d 45 (1997); Weneer v. Weneer. 42

Md. App. 596,402 A.2d 94 (1979).

CHANCELLOR = JUDICIAL OFFICER = ULTIMATE DECISION-MAKER
MASTER = MINISTERIAL ASSISTANT = FACT-FINDING/RECOMMENDS
7.

Understand the distinction between first-level findings of fact and second-level

dispositional facts.6 The Court ofAppeals in Domingues v. Johnson. 323 Md. 486, 593

A.2d 1133 (1991) discussed the distinction between "first-level facts," which should be
accepted unless clearly erroneous, and "more abstract, second-level, conclusory or
dispositional facts," which are not entitled to such deference. The court rejected as
misleading a simplistic distinction between the two levels of facts. The court held that
first-level facts found by a master might include opinions or conclusions and are often

drawn from a variety of observations and inferences.7 The master's fact finding is

Article IV, Sec. 1 of the Maryland Constitution vests the judicial power of the State of Maryland in enumerated
courts, including the Circuit courts. The Maryland Constitution and statutory law empower a Circuit Court to
appoint such officers, including masters, as may be necessary to conduct the court's business. Maryland Constitution
Art IV, Sec. 9; MD. CTS. & JUD. PRO. CODE ANN. Sec. 2-501 (a). Thus, the role of a chancellor vis-a-vis a
master is determined by their constitutional relationship, not whether the issues are pendente lite versus merits.

5 After an exceptions review, the court must subject the master's first-level fact finding to a clearly erroneous

standard. The chancellor is then charged with exercising independent judgment concerning well found facts. Simply

put, the trial judge may not blindly accept the master's recommendations.

6 In Wenger. 42 Md. App. at 607, the Court of Special Appeals said that:

A chancellor may defer to the master on such first-level facts as that a husband makes $50,000 a
year; the yearly orthodontia bill is $1500; the rent is $300 a month; the bank account is thus and
so. On the other hand, such second-level, conclusionary "facts" as the wife's ultimate need or the
husband's ultimate ability to pay are dispositional in nature and are the ultimate province of the
chancellor.

7 In Noffsincer v. Noffsineer. 95 Md. App. 265,620 A.2d 415 (1993), then Master Pincus had found that "both

parties by their reconciliation in 1987, intended to fully abrogate the Voluntary Separation Agreement"; and he
found that the separation agreement had been abrogated, "not as a matter of law by virtue of the reconciliation, but
as a matter of fact because the parties so intended." Dr. Noffsinger's exceptions did not allege any specific errors in
the master's fact-finding; he alleged, as a matter of law, that the parties' reconciliation did not abrogate their
agreement, and that the determination that the parties intended to abrogate the agreement was not a "first level"
finding of fact but a "second level" or conclusory finding." Judge Beard ruled that the master was not erroneous in
his findings and that based on the factual finding that the parties intended to abrogate the agreement when they
resumed cohabitation, he concluded the agreement had been abrogated. The Court of Special Appeals cited
Domingues for the proposition that "the intent with which one acts, although found by use of inferences drawn from
other facts, is a fact to be found by the master." Accordingly,
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entitled to deference where supported by credible evidence and not clearly erroneous, but
the ultimate disposition based on those facts is to be made by the chancellor.
8.

Understand the Judge's responsibility. When a chancellor determines exceptions from a
master's factual findings and recommendations, the chancellor is required to comply with

the "standards" enunciated in Domingues.8 Accordingly, in resolving exceptions:
A.

The chancellor must decide each question raised on exceptions9;

B.

The chancellor must, in an oral or written opinion, state how he or she resolved

C.

The chancellor's oral or written opinion must specify the basis for the
chancellor's independent decisions, i.e. the grounds upon which the ultimate
conclusions rest ;

each such challenge to factual findings10;

[o]nce the court adopted the master's findings of fact, there was no discretion to be exercised. The
sole issue before the court was the continued validity, vel non, of the separation agreement, and
the factual finding that the parties intended to abrogate their agreement compels the legal
conclusion that the agreement was abrogated. Once that fact-finding was determined to be
supported by evidence and was therefore, not erroneous, there was no room for a discretionary
decision. Domingues is inapplicable.
620 A.2d at 419. See also Cousin v. Cousin. 97 Md. App. 506, 631 A.2d 119 (1993).

8 The appellate court in Hadick v. Hadick. 90 Md. App. 740,744-745,603 A.2d 915 (1992), further noted that the
Court of Appeals in Domingues had discussed the appropriate method to be used by chancellors to address issues
coming from a master's hearing and recommendations, saying:

The chancellor must carefully consider die [exceptant's] allegations that certain findings
of fact are clearly erroneous, and decide each such question. The chancellor should, in an oral or
written opinion, state how hefshe] resolved those challenges... The chancellor must then exercise
independent judgment to determine the proper result.
As we have attempted to make painfully clear, the burden cast upon a chancellor in a case
of this kind is substantial. [Domingues, 323 Md..] at 496-97

This manner of addressing each raised question "only applies to exceptions that allege that a master's factfinding is unsupported by the record." Baglev v. Baelev. 98 Md. App. 18,632 A.2d 229,236 (1993).
Unless a party alleges that the facts found by the master have no foundation in the record, the standard of
review to be applied by the chancellor is the clearly erroneous rule and the master's factual findings are to
be given deference. Where a party argues that facts found by the master have no foundation in the record,
however, deference under the clearly erroneous rule recedes. The chancellor must carefully consider the
allegations and decide each one.

9 However, when exceptions are taken as a matter of law to a master's recommendations, but no exceptions are

taken as to the fact-finding of the master, then the chancellor is not required to review and address specifically each
of the master's factual' findings in ruling on a party's exceptions; the master's factual findings can be adopted by the
trial court if they are not clearly erroneous. Noffsinger v. Noffsinger. 95 Md.App. 265,620 A.2d 415 (1993). See
also Cousin v. Cousin. 97 Md. App. 506, 631 A.2d 119 (1993). (Because appellee did not allege any specific factfinding error, there was no need for the chancellor to review and address each finding.) See also Blaine v. Blaine.
97 Md. App. 689, 632 A.2d 1991 (1993), afFd 336 Md. 49,646 A.2d 413 (1994), wherein the Court of Special
Appeals noted that the appellant's exceptions did not challenge the master's first-level findings of fact, but
questioned only the conclusions reached from the facts; thus, the only issue before the appellate court was "whether

Judge Ryan exercised 'his independent judgment concerning the proper conclusion to be reached upon those facts."'

10 In reviewing exceptions to a master's findings of fact, the chancellor must address each exception and explain,

with specific references to the record, how and why the chancellor resolves a given exception. Domingues v.
Johnson. 323 Md. 486,496-97 (1991); Lemlev v. Lemlev. 102 Md. App. 266, 278-79, 649 A.2d 1119 (1994).
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D.

Even when the chancellor has overruled the exceptions, the chancellor is not
excused from the duty to explain. Lemlev v. Lemlev. 102 Md. App. 266, 279,
649 A.2d 1119 (1994). The court may use the master's facts to support what it
concludes in its independent judgment is the optimal resolution. Baglev v. Baelev.
98 Md. App. 18, 31-32,632 A.2d 229 (1993), cert, denied, 334 Md. 18,637 A.2d
1191 (1994).

E.

Chancellor must rule on the exceptions, either by sustaining or overruling them,
and then must enter an appropriate order consistent with that. It's not enough, for
example, to merely enter an order sustaining exceptions; an order must also be
entered concerning the underlying relief. O'Brien v. O'Brien. 367 Md. 547,790
A.2d 1 (2002). Masters prepare a proposed order setting forth the
recommendations. If the chancellor were to overrule exceptions, then the

chancellor's order should also include the substantive recommendations.

F.

The chancellor must exercise independent judgment.12 See Kierein v. Kierin. 115

G.

What are the chancellor's options where master's factual findings are inadequate?
I f the chancellor finds the master's factual base inadequate, the chancellor may
remand to the master or the chancellor may conduct a de novo hearing, so that an
adequate factual predicate exists for the ultimate determination. Levitt v. Levitt.
79 Md. App. 394, 556 A.2d 874 (1989). The Court of Special Appeals in Levitt

Md. App. 448,693 A.2d 1157 (1997). Judge does not have to give detailed list of
every reason for decision, but has to at least provide enough information to show
exercised his or her discretion, resolved exceptions after considering the law, and
that the decision is supported by the record.

further noted that

" This has been made clear by the Court of Appeals when it recently declared:

We now make clear that the oral or written opinion of the chancellor should address as well the
issues relating to the conclusions to be drawn from the facts found... We think it is at least as
important in a case of this kind that the chancellor's opinion should reflect consideration of the
relevant issues and the reasoning supporting the chancellor's independent decisions on those
issues, and we observe that Rule 2-522(a) requires no less.

Kirchner v. Caughev. 326 Md. 567, 573-573 (1992). Moreover, Maryland Rule 2-522(a), which applies to a
chancellor's determinations on exceptions to a master's factual findings and recommendations, requires the
chancellor to give "a brief statement of the reasons for the decision." Kirchner. The court in Kirchner opined that the
chancellor's opinion "should reflect consideration of the relevant issues and the reasoning supporting the
chancellor's independent decisions on those issues." 326 Md. At 573.

12 Immediate orders forpendente lite relief under Rule 9-208.h.(2). In Miller v. Boslev. 113 Md.App. 381, 688 A.2d

45 (1997), the Court of Special Appeals said

that a trial judge, without the benefit of a transcript, must accept the sufficiency of the master's
first-level factual findings. This, however, does not unburden the chancellor of his or her
obligation to exercise independent judgment to insure the proper conclusion is reached on those
necessarily accepted facts. The chancellor, pursuant to [9-208.h.(2)], must review the file, any

exhibits, the master's findings and recommendations, and hear oral argument... Under these
circumstances, the trial judge failed to exercise his independent judgment in this regard, thereby

abdicating his essential role.
See also Wise-Jones v. Jones. 117 MdApp. 489, 700 A.2d 852 (1997).
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The chancellor may also, if he or she wishes, proceed without
remand or de novo hearing by reviewing the testimony and other
evidence. He or she may then revamp the factual findings to

reflect the credible evidence. The chancellor, in a situation where
the evidence depends upon the credibility of contradictory
witnesses, can neither make the original finding of credibility nor

ignore the credibility finding of the master.13
H.

To assist the chancellor, the litigants must provide specific citations to the record;

the court need not comb the record for evidence supporting or refuting a finding.
Domineues. 323 Md. at 496; Lemlev. 102 Md. App. at 279 n.2; Baelev. 98 Md.

App. at 31. This rule applies even when the proponent of the exception is arguing
that the record is devoid of any evidence. Domingues. 323 Md. At 496. When a
party fails to cite to the record, however, the chancellor must still address each

exception. Bagley, 98 Md. at 31. "At a minimum, [the chancellor is] required to
summarize briefly the evidence in the record that supports each challenged fact."
Lemlev. 102 Md. App. 279; See also Poser v. Poser. 106 Md. App. 326, 664
A.2d 453 (1995).
9.

Effective Exceptions

A.
B.
C.

Cost-benefit analysis
Neutralizing effect
Oh, I'll just supplement later
Proper supplementation
Improper supplementation

10.

D.

Use of Exhibits

E.
F.
G.
H.

Citations to transcript
Is it a problem with the fact-finding or with the ultimate conclusion?
Selective exceptions — choose wisely
Make sure that Judge decides each exception - so you have to set forth clearly

Ethical concerns

A.

Ex parte communications

B.
C.

Raising issues that are not part of the evidence
Attaching materials that are not in evidence

13 The chancellor has absolute discretion to choose whether to rely on the fact-finding of the master or to order a de
novo hearing if, under any circumstances, the court is dissatisfied with the master's fact-finding or the evidentiary

record before the court. Best v. Best. 93 Md. App. 644,650,613 A.2d 1043,1045 (1992). In Best the chancellor
chose not to rely on the fact-finding of the master but rather chose to reassess the credibility and demeanor of the

witnesses in person and thus ordered a de novo hearing.
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FINANCIAL STATEMENT PREPARATION:
SOME PITFALLS AND CROSS EXAMINATION

L

CREDIBILITY

A.

Candid disclosure important
1.

Non-disclosure;

2.

Understated income/assets;

3.

Exaggerated expenses/liabilities: damage credibility and adversely affect
outcome

B.

Present vs. historical vs. prospective/projected
1.

Reasonable time period such as 12 months

2.

Pre-separation vs. post-separation - standard of living issues

3.

Needs vs. actual expenditures

4.

Rational basis for reasonableness (e.g. parties had a maid once per week
for 15 years, but client hasn't had one during year of

separation because unable to afford)
IL

INCOME/DEDUCTIONS

A.

COMMON ERROR: Miscalculating monthly income where paid every other

week: multiply income and deductions for a pay period times twenty-six
and then divide by twelve. Multiplying pay stub information by two to
arrive at monthly figures understates income.

B.

FICA/Medicare deductions: Was it correctly calculated at appropriate percentage
up to applicable dollar limitations?

C.
D.

E.

IIL

Deductions: any voluntary savings or retirement contribution claimed
Deductions for life or health insurance or direct payment to creditor: any "double"
deduction in monthly expenses claimed
REVIEW TAX RETURNS: compare to claimed income from property and other
sources and tax refund information. NOTE: Income from other property,
e.g. rental property may have corresponding expenses/taxes which should
be considered.

MONTHLY EXPENSES
A.

Allocation Issues
1.

Adult children

2.

Where one child/two or more children

3.

If alimony is an issue, in view of the guidelines, consider allocating
fifty/fifty, rather than one-third/two-thirds or onefourth/three-fourths.

B.

House Payment - include PITI - don't miss 2d Trusts/Equity Loans

C.

Utilities - don't forget WSSC; oil; fireplace wood

D.

Telephone - is included expense paid by business, e.g. Cellular car phone - basic
charge vs. long distance charges: allocating long-distance charges to
child?

E.

Food - if separated, adjust figures if based on period when parties resided
together; check both sides of checks for excess withdrawals.

\l

F.

Clothing - does client have additional needs relating to a career or job change
reentering job market?

G.

H.

Medical/Dental - COMMON ERROR: Claiming expenses that are covered by
insurance or reimbursed. A typical example is therapy costs: if a client
sees a therapist which costs $100 per week, this is typically reported at
$400 or $433 per month. However, often policies provide for coverage of
some visits at a certain amount (e.g. 50 visits at Vi reasonable amount
determined by policy), so only a portion is non-covered. Additionally,
sometimes a medical expense is covered, but client didn't submit bills.
Transportation - "phantom" car payment: savings for replacement car; anticipated
significant repairs

I.

Insurance: do not double deduct where you claim the payroll deduction in the
monthly income column.

J.

Recreation - COMMON ERROR: "wish list" without any historical basis.

K.

1.

Expenses of paramour included?

2.

Review cancelled checks (both sides)

Periodic payments - is there a duplication with expenses claimed (e.g. credit card
expenses which include clothing purchases may duplicate claimed
monthly clothing expense)

IVi

V,

1.

Attorneys fees: paying monthly; any agreement to do so?

2.

Personal loans: in pay status?

3.

Credit cards: review statements for minimum payments

CLIENT HOMEWORK

A.

Financial Statement Worksheet (Attached)

B.

Preliminary review of spouse's financial statement, cancelled checks, etc.

CAUTION

See Beck v. Beck. 112 Md. App. 197,684 A.2d 878 (1996), where Court of Special
Appeals held that, even if the financial statement required to be submitted by Rule 9-203

and the 9-206 Joint Statement of Marital & Non-marital Property are not formally
introduced into evidence during trial, the court can rely on these statements as judicial
admissions.
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I. GENERAL COMMENTS
1. Your client's credibility is essential in domestic litigation. The reason to

avoid attack of your client's financial statement is to avoid an attack of, and the
questioning of your client's credibility.

2. The best way to defend an attack is to prevent an attack by presenting an
accurately prepared financial statement. This means taking the time to prepare and
revise the financial statement until it is accurate.

3.

The financial statement should not be prepared in the hallway of the

courthouse, or by your client without assistance and/or review from the attorney.

II. GENERAL COMMENTS ON THE PREPARATION OF THE FINANCIAL
STATEMENT

1. If able, vour client should complete a detailed financial statement
worksheet with each of the entries to reflect the client's monthly income,
expenses, and total assets and liabilities.
A. MAKE SURE YOUR CLIENT KNOWS THE FOLLOWING
BEFORE COMPLETING THE WORKSHEET:

i. 4.33 is the number of weeks in a month. A weekly
figure is converted to a monthly figure by multiplying

the weekly figure by 4.33. Do not use 4.0 as the
multiple.

2. The attorney should prepare the client's financial statement from the
client's financial worksheet.

That does not mean the attorney just types what the

client provides to the attorney. Throughly question and review vour client's
financial statement entries.
3. Check vour client's figures against vour client's documentation, and/or
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using your common sense. If a figure appears too high, have your client confirm
and verify that the figure provided is a monthly figure, and not a quarterly or
annual figure. Question figures that appear to low, such as automobile expenses,
did your client forget to include his/her parking expense at work?
4.

For any figure that does not appear correct, request confirmation or

verification from the client and question the client's accuracy.
5. Preferably, correspond with your client in writing regarding the

questions, confirmation, and verification of the client's financial statement
worksheet. This way, you and your client both have written documentation to
review and refresh your recollections prior to courtroom testimony on the financial

statement (and you have written correspondence if your client questions your
services in regard to the financial issues).
Ill PREPARATION AND COMMENTS REGARDING THE INCOME

SECTION OF THE FINANCIAL STATEMENT
A. Income:

1. Has your client accurately reflected all of his/her income? Your
worksheet should set forth all types of income that fall within FL 12-201.
2. Has your client accurately calculated his/her gross wages? There is a
difference between being paid bi-weekly (every two weeks -26 pay periods

per year) and twice a month (two times a month, on the 1st and 15l (or some
other dates) - 24 pay periods per year).

A. Confirm how frequently your client is paid
i. Ask your client; and
ii. Ask your client to provide at least three (3) months of pay

Geraldine Welikson Hess, Esq.
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stubs so that you can confirm your client's income
B. To compute gross monthly income, if your client is paid:

Weekly: multiply the weekly gross wages by 52 pay periods and
divide by 12 months.

Biweekly: multiply the biweekly gross wages by 26 pay periods and divide by 12
months.

Semimonthly: multiply the semimonthly gross wages by 24
pay periods and divide by 12 months.

Monthly: the monthly gross wages is placed on the financial
statement.

C. If your client's pay varies from pay check to pay check, then you
need to determine your client's average monthly pay. To do that, you need to
obtain all of the client's pay checks from the beginning of the year, or the most
recent pay check if the check reflects year to date earnings.
3. Interest/Dividend Income: Remember that 12-201 includes

interest/dividend income. This becomes most relevant in a merits hearing with

support issues, where there are significant investment accounts, and thus
additional income from these accounts. If you do not include this income on the
financial statement, prepare your client as to how to handle cross examination on
this issue.
4. Tax Refunds:

Remember that income will include tax refunds. Because

the parties' tax filings and status may change with the divorce process, this may

not be relevant. However, if the parties' typically filed separate returns, and if a
party historically received tax refunds then the party may face attack if the refund
is not included on the financial statement.

Geraldine Welikson Hess, Esq.
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5. In Kind Payments/Expense Reimbursements: If your client receives in
kind payments or expense reimbursements such as a company car, discount rent,
reimbursements of social security taxes, etc. those in kind payments and/or

reimbursements need to be included as income. A dollar value for these items can
usually be found on the parties' W-2 form or the parties' tax return.
It is more likely than not that the opposing party will tell his or her attorney
numerous times about all the benefits your client gets through his/her employment.
Such benefits are unlikely to go unnoticed, so do not forget to list them.
6. Rental Income: Be consistent in listing both the gross income of the

property and the expenses of the property, or list just the net income but explain
the computation of the net income in an footnote/endnote or elsewhere.
7. Support: Do not forget to list the support payments your client may be
receiving, both child support and alimony/spousal support

8. Overtime: Include consistent overtime pay and explain in an endnote

how the overtime was computed and/or if the amount of overtime hours or pay is
expected to be different in the future.
9. Do not forget to address bonuses, commissions, trust fund income,

retirement income, disability income and other types of income.
10. If your client's gross wages are reduced because of the number of

exemptions claimed on his/her pay stub, there may be an "attack" of the client's
financial practices. Prepare your client to explain this on direct and/or cross
examination.

11. Review your client's W-2 form to make sure the figures are comparable
to the income figures calculated by reviewing the client's pay stubs.
12. Review vour client's tax returns carefully to make sure your client did
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not forget to include additional income. Your client does not want to fail to
disclose or understate income.

B. Deductions:

1.

Has vour client accurately reflected all of his/her deductions from gross

wages?

2. Has vour client accurately calculated his/her deductions?

A. How frequently is the deduction taken? Is the deduction taken
from every pay check, or only some (ie Union dues) ? Is the
deduction taken year round, or only during certain months (ie school
teachers)?
B. Federal Social Security tax: There is a cap on the amount of social
security tax that a wage earner pays, A wage earner pays 6.2% of

their earnings until they earn $76,200, then there are no further social
security taxes for the remainder of the year.

If your client earns in

excess of $76,200.00 annually, you cannot just take the social
security pay check deduction and multiply that figure by the annual
number of pay periods. If you do that, the deduction will be too high.

i. Social Security tax is 6.2% of earnings, with a cap on

earnings exceeding $76,200.00 for the year 2000.

ii. Medicare tax is 1.45% of wage earners total income, there is
no cap.

iii. FICA is medicare and social security tax combined or
7.65% of income. However, watch out for the social security
cap!

Geraldine Weliksbn Hess, Esq.
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3. Has vour client listed an item as both a deduction and expense? For
example: insurance offered through the employer, cafeteria plans, direct payments

to creditors. If the amount is deducted from the client's pay check and is listed in
the income section as a deduction from income, do not also include this amount as
an expense on the expense section of the financial statement. That would be
double counting. Be careful not to double count as double counting will be a
reason to attack the financial statement.

4. Obtain at least 3 months of pay stubs from your client so that you can to

confirm the deductions taken, and the frequency of the deductions taken from your
client's paystubs.
5. Accurate computation of deductions is important in alimony cases and

child support guideline deviation cases where the court is going to be looking at
the parties' net income.
IV. PREPARATION AND COMMENTS REGARDING THE EXPENSE
SECTION OF THE FINANCIAL STATEMENT

1. Your client may be asked in cross examination, how he/she figured out
his/her expenses. Make sure vour client uses a reasonable method to determine
expenses and that vour client can articulate the method.
2. Expenses such as utilities should be determined by taking the average of

12 months worth of statements - a full year which includes summer and winter, if
possible.

3. For expenses such as food, recreation, incidentals, etc. where your client

is unlikely to have retained every single receipt and is guesstimating based on past
usage, the expense should not be an odd number such as $423.21. An odd number
for such an item will raise a flag to opposing counsel to inquire as to how your
client computed such an exact (and odd) expense.

Geraldine Welikson Hess, Esq.
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4. If the family recently separated, your client cannot rely on the past bills
for all expenses unless they are fixed regardless of the number of persons in the
household. For example, the electric bill may be the same regardless of the
persons in the household, but the food expenses should decrease if one adult

leaves the home.
5. Be careful not to double count expenses within the expense section. For
instance, suppose your client spends $100 on clothing, $400 on food and has a

$500 credit card bill. If you list all three of these expenses, then the expense
section will indicate a $1,000 expense (clothing $100, food $400, and $500 credit
card) instead of the actual expense which is only $500.
6. Expenses not currently Incurred: Do not list expenses that are currently
not incurred, as that will be raised on attack. Consider listing the expense as an
item on the financial statement, the amount of the expense as zero, and using a
footnote or endnote to indicate what the anticipated expense will be and when it
will be incurred.
7. Expenses paid bv opposing party: Expenses paid by the opposing party

should either: i) not be listed on your client's financial statement; ii) be listed in a
column labeled expenses paid by spouse, or iii) listed as an expense with a zero
monthly cost, and an endnote indicating the actual expense, and by whom the
expense is paid.

8. Inflated Expenses: Expenses should not appear or be inflated. If the
expenses appear inflated on their face, a red flag will go up to opposing counsel.
If your client insists that an expense, which appears inflated to you, is accurate,
prepare your client to handle cross examination on that expense. For example,

your single client claims he/she spends $750.00 per month on food. At a glance, it
does not seem appropriate or accurate for one person to spend $750.00 per month

on food.

9. Consider the facts of the case to assess whether an expense appears
inflated. If your client has a new or relatively new car, a high expense for
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automobile maintenance/repair will be an area for attack.

10. Vacations: If the parties did not historically go on vacations, or did not
go on expensive vacations, high expenses for vacations will now appear suspect
and an area for attack. Wish lists are okav if there is a historical basis or a
reasonable basis, but explain with an endnote.
11. Food: Is food expense high because the bills include receipt of cash
back? If so, reduce food expense by the cash back amount. Remember to look at
the back of cancelled checks for cash back from grocery stores.
12. House repairs/Maintenance: Unless the house has old appliances, or is
aged, a high expense for household repairs/maintenance may appear suspect and
be an area for attack.

13. Medical/Dental expenses: Confirm that the client's medical/dental
expense is the uninsured out of pocket expense. If your client is reimbursed the
expense or the expense is covered by the insurance, then the expense should not be
listed on the financial statement. If the client incurred the out of pocket medical
expense because client failed to submit reimbursement forms consider listing the
expense with the explanation that the client is awaiting insurance reimbursement
or do not have the client list the expense and have client submit those
reimbursements to the insurance company before the court date.
14. Transportation: Your client may be attacked for allocating savings for a
replacement car if the client currently has a working vehicle. Indicate clearly if
that is what is being done and have your client explain why new car is anticipated.
Remember high maintenance/repair expenses for a relatively new car will appear
suspect and will likely be questioned.

15. Are expenses of paramour being included, such as the purchase of
expensive gifts, meals out, payment of living expenses. If so, this will be an area
of attack. Prepare to explain such expenses.
16. Credit Card Payments: If more than the monthly payment is paid and
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listed as an expense, prepare your client to testify as to why this is being

done/necessary. If the payment is decreased to the minimum payment, the client
will have less expenses and more income available for other purposes.
17. Is the expense really an expense? For example, a party who pays a

$5,000.00 retainer to the attorney lump sum cannot prorate this lump sum payment
monthly and list it as an expense. However, a client who is on a monthly payment
plan of $500.00 per month, can list the attorney fees as a monthly expense.
18. How does one allocate expenses between party and childfren)? Make
sure the allocation between client and children is reasonable. You need to
consider the allocation as part of the strategy of your case. Whether your client is
seeking alimony, and/or a deviation from guideline child support, should impact
how the allocation is done, but in all situations the allocation needs to appear
reasonable, otherwise it will be subject to attack.
19. Monthly expenses exceeds monthly income. If your client's monthly
expenses exceeds his/her monthly income, make sure your client is going into debt

each month and paying the difference on credit cards, loans etc. If your client is
not going into debt each month, then the listed expenses are not being incurred
each month and the financial statement needs to be revised.
20. If your client is going into debt each month, unless all of your client's
expenses are for necessities, your client may be attacked and the court may
question the judgment of your client.
V. PREPARATION AND COMMENTS REGARDING THE ASSET SECTION
OF THE FINANCIAL STATEMENT
1. The financial statement should include a list of all assets in which your
client has an ownership interest.

2. Review your client's tax returns to see if there are any assets that your
client forgot to list.
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3. If your client is not sure of the value of an asset, consider leaving the

value blank. For instance, if your client has not had the house appraised, and does
not know the value, it may not be in your client's best interest to put a value. If
you put a value, your client may be prejudiced later by that value. If you put
unknown then your client may be questioned later as to how he/she has a basis to
testify now, when previously he/she said they did not know the value.
4. Do not understate assets/values as this can raise an attack on credibility.
VI. PREPARATION AND COMMENTS REGARDING THE LIABILITIES
SECTION OF THE FINANCIAL STATEMENT

1. Is family money given to a party to be considered a loan or a gift? It
depends on the facts. Discuss the facts with your client before listing as a liability.
This could be an area of attack.

2. Does vour client have loans outstanding, vet have money in
bank/investment accounts? Discuss this with your client. Having a liability,
especially a liability with interest payments, when there are assets to pay of the
liability raises a red flag and is an area for attack.
VII. THE USE OF FOOTNOTES/ENDNOTES ON A FINANCIAL
STATEMENT

1. Footnotes/Endnotes are a great way to have "testimony" regarding
financial statement entries. It is also a great way to remind the attorney and client
as to issues that are important to explain in Court.

2. Opposing counsel may object to the use of the footnotes/endnotes, and
the Court may not allow the admission of those notes. For this reason, it is
recommend that endnotes be used, as the endnote page can be easily removed from
the financial statement. It is difficult to remove footnotes that appear on every
page, when you are in the courtroom in the midst of a trial.

Geraldine Welikson Hess, Esq.

Law Offices of Cheryl Lynn Hepfer

\2S

Defending Your Client's Financial Statement From Attack

Page 12

May 5,2000

3. If you are required to remove the endnotes, you have an outline of areas
which you want to bring out in testimony. Also, your client has seen the endnotes
on numerous occasions and will be familiar with the testimony needed.

VIII. DIRECT EXAMINATION REGARDING THE FINANCIAL
STATEMENT

1. If it turns out that despite all the preparation you and your client did to
accurately prepare the financial statement, an error is discovered, have your client
testify as to the correction. Do not wait for your client to be attacked on cross
examination.

2. Have your client testify to any changes that have occurred since the
financial statement was filed, if an updated financial statement is not being used.
3. Have your client explain any unusual or complicated financial statement
entries, or any entries that are essential to a specific issue before the Court. An
explanation may preempt an attack by the opposing side.

IX. CROSS EXAMINATION OF THE FINANCIAL STATEMENT
1. Prepare your client for cross examination by reviewing those areas
where you think the client is most likely open to attack.
2.

Instruct your client to practice how he/she will explain specific financial

statement entries.

3. Remind your client to review the completed worksheet, financial
statement, and any correspondence between you and the client regarding the
financial statement prior to testimony. These items should help your client refresh
his/her recollection as to what types of expenses he or she included when
calculating his or her recreation, incidental, and any other such broad categories of
expenses, and how his/her expenses were calculated.

Geraldine Welikson Hess, Esq.

Law Offices of Cheryl Lynn Hepfer

OUTLINE OF PARTY'S TESTIMONY
NAME and address
How long lived in Maryland

AGE -

EMPLOYMENT MARRIAGE

Are you married
TO WHOM, WHERE, WHEN

Is

your present spouse, the DEFENDANT

Spouse's age

INTRODUCE MARRIAGE CERTIFICATE INTO EVIDENCE
CHILDREN

Names

Ages

Condition

FIT AND PROPER PERSON FOR CUSTODY
SEPARATION

Did you separate

WHEN

CAUSEDID EITHER MOVE OUT

WHEN

Was separation COMPLETELY VOLUNTARY ON BOTH PARTS?
Was separataion with INTENTION OF TERMINATING MARRIAGE?
PROPERTY SETTLEMENT AGREEMENT

Did you make ARRANGEMENTS with spouse concerning PROPERTY SETTLEMENT
Identify SIGNATURES
Both represented by COUNSEL
FAIR AND EQUITABLE

ANY FORCE OF DURESS

127

Is any ACTION by COURT required relating to property -

PROVISION FOR CHILDREN - Paragraph

Fair;

Adequate;

Can

Afford

COMPLIANCE WITH MARYLAND CHILD SUPPORT GUIDELINES
INTRODUCE CHILD SUPPORT GUIDELINES WORKSHEET
CONTINUOUS - RECONCILIATION

Have you and spouse remained separate and apart without cohabitation since

Has separation of you and spouse been CONTINUOUS AND UNINTERRUPTED since
to date.

Any REASONABLE EXPECTATION OF RECONCILIATION
Has spouse expressed

WHY NO REASONABLE EXPECTATION

092300

form-div-witn.outline.wpd

CORROBORATING WITNESS OUTLINE OF TESTIMONY
State NAME and ADDRESS

Do you KNOW PLAINTIFF

How LONG

RELATIONSHIP

Where does Plaintiff RESIDE

How LONG

Do you KNOW DEFENDANT
IF CHILDREN

NAMES

AGES

CONDITION
FIT and PROPER person to have CUSTODY
SEPARATION

Aware of SEPARATION
DATE of Separation

Have they REMAINED SEPARATED
DISCUSSION of separation with PlaintifffDefendant
BELIEVE VOLUNTARY; WITH INTENTION OF TERMINATING MARRIAGE
VISITS with PLAINTIFF

Any evidence of resumption of living together
BELIEVE NO COHABITATION since date of separation

Do you believe you would KNOW if RESUMED LIVING TOGETHER or if they COHABITED
Any REASONABLE EXPECTATION of RECONCILIATION
Why not

NOTE: If you have not introduced into evidence a copy of marriage certificate, then a

corroborating witness will also need to testify that he or she was physically present at wedding
ceremony.

092300

form-div-witn.outline.wpd

12.4

CUSTODY WITNESS INTERVIEW OUTLINE
1.

a. Name

b. Address

c. Married
d. kids
i. gender
ii. ages

e. occupation
2.

know parties

3.

how long known each

4.

what context do you know them

5.

know the child(ren)

6.

last time seen H or W or kids

7.

when

8.

where

9.

seen either parent interact w/ children
a. when

b. where
c. what doing

d. how children's appearance (clothing, cleanliness)
- know where kids get their clothing
10.

visit H at his place of residence
a. when

b. frequency
c. appearance

d. kids present

11.

visit W at her place of residence
a. when
b. frequency
c. appearance

d. kids present

12.

what seen H do w/ kids

13.

what seen W do w/ kids

\lo

14.

15.

who cares for kids' medical/personal (female) problems

-attentive to needs

ever left your kids w/HorW
a. would you

b. why or why not

16.

while H & W lived together, describe H's participation in family affairs

17.

while H & W lived together, describe W's participation in family affairs

18.

what activities does H engage in w/ kids

19.

what activities does W engage in w/ kids

20.

how does H supervise/discipline kids

21.

how does W supervise/discipline kids

22.

hours kids keep when w/HorW

23.

how would you describe H's relationship w/ kid
—affection demonstrations

24.

how would you describe W's relationship w/ kid
—affection demonstrations

25.

from your observations of the parties do you think H is a fit and proper custodian of the
kids

25.

do you think W is a fit and proper custodian of the kids

26.

would you change your opinion if you learned H/W had [committed adultery] [used
drugs] [

27.

[„. or that H/W had exposed the kids to any alleged paramour or used drugs in the kids'

presence or

28.

]

]

why does this change your opinion

